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CENTRAL ADUINISTRATIVE TRIBUNAL PRINCIPAL BENCH
R A.No.1039j96

New Delhi° this the /? day of May,1999,
HON *BL E M RwSe R. ADIGE, VICE CHAI AN (A).

FON 'BLE MR, TN BHAT, MEMBER(I)

R.Y Shama ’ o
/o Shri \aid Ram Kumar Shama,

R/o C/o guarter NO, EF-648,

Sarojini Nagar, . ‘

Neu Delhi ,_...-....-mplicaﬂto

(By adwcate: shri 8,-.43.:Rava1 )
Varsus

tbhion of In dia
through -

the Secretary,
Mlnistry of - Human Resources and

" Davel opment,

Goute of India,
shastri Bhawan,
New Delhi - 0001

2, The Director-General,
archaelogical Survey of India,

Govt. of India,
Janpath,

New Delhid

3. shri D.B..Guha,,
Chief Horticulturist,
archaetogical Survey of India,

Gowvt., of India,

Taj Mahal,

AQ ras

4, shri RRP. sinha,-

Senior Horticul tural Asstt

0i vision Nog1 , Taj Mmahal,. \
Agra, /o Respondent No.2.

S, shri P, V.Muslekar,

Senior Horticll tural Assttd,
Division No'3,,Mysore,

/o Respondent No.2,

60 Shri A.M.‘Jain,
Senior Horticul tural passtte
Di vision No.1, Lucknouw,

/o Respondent No.2 cecsseosssss Raspondents,

(By Adwcates Shri KeRe Sachdé\)a):'."
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 HON'BLE mré.‘s;R.Aolsz /1CE CHALRMAN gg)

poplicant prays. for

i) classification of his leave in both
spellsy and after completion of
service reco rdsy constitution of a
ppC to consider his promotion;

i1) f‘ixotion_ of paYys ‘allouances and
in_orimen_ts.,) inoll_t_.gding difference in pay
etc. with arraarsgi

111) costse

2 s case is that while posted s
Pbrticutural" asstt. in agra he was sunmoned to

appoar in a court case against R=3 on 14,8,87 uhom

" he had seen physically manhandling 2 colleaque in

o ffice, He states that :he made_3 truthful deposition
in that case despite his being called bY R=3

to his office earlier and asked not to s3y

_anything against him (R-3) on pain of dire

con sequences if he dide ppplicant contends that
this deposition madaA,R-'Z; very annoyed, upon

which a concocted charge shegt was served on him
on _8A.-12.87 and he was placed under suspensione He
states that theretpon he challenged the pE in Op
No.,62>2/90 which uas dioposed of by order dated
Be1.93 (mnexure-__ns) oith a direction that R=3
should not be the di.sciplinary authority in the
casa, and the enqui ry shoul d be comoleted as soon
as possible, so far as the suspension allowance s

were concemed, it was left to applicant to work

_ oot hi~s rights in aco rdancs with 1aue

e
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posted in Fatehpur Sikri _he fell ill and meanuhile
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3.  poplicant states that the DE ended in his
hexoneration vide order dated 16/1%;%96 (anexure=a=2).
Meanyhile his suspension had been rewked on 3.7,88,
and upon racelving \tﬁe order he had - reported for
duty at .A'gra on 23,988 from where he was
transfered to Fatstpur Sikri uithout proper authority,

where he joined on 30.:7,.-50.%}-!.9 states that wuwhile

was transfarred to Délhi vide office ordar dated

7. 4 93(p}1ngxy re- A.‘-’S)ﬁ. Thereaftar another - ordsr

dated 3.12.93 issued (mnexure-a6) to the effact that
appiicant who was posted at f‘étef*bur Sikri and had been
transfarred by orders dated 7.4.93, stood relieved
from his duties in F‘a't_erpu‘r Sikri with immediate
effect to enable him to join in Delhi, upon which

he reported for duty in Delhi on 10,1,'94 ,

4, foplicant statas that after joining in

Dalhi he submitted a representation on 17.1,94
(Annexura-A?_)gi ving a gﬂgg: of the alleged

malafide attitude of R=3 as a result of which his
legitimate dues had bgen uith=-hel d. Rep resentations
wera 3lso made on 9,1, %4 (mngxura-é-a), but despite
that applicggt_alleges that Re3 did not 'send his
servicae bo d<‘1,x",Llp_Cr_e_tc. despite letter from Del hi -
to do so expeditiously, ;bplicant statas that
meanwhile he leamt that his juniors working as
Hortiwi tural Asstt., Gr.I had been promoted to the
post of Sr;‘ Horticul tural Asstte. ignoring his casa,

in respect of which he also represented on 7.2.94

(mnexure=A11).
Se plicant contends that because of this

attitude of R-3, he was receiving only provisional pay,
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though he joined duty in Del hi on: 3.1, 94, and
meanuhile as he fell ill, he procesded on leave
From 114,94 to 23.4, 96, and he rejoinad duty

in Delhi on 23.4,96 but as his L PC, Service Book
and other service records were withheld by R-3

in Agra, the O0ffice in D-alhiuas not able to
classify his 1eaveg __Ha_ contends that as the

O. E. ended in his exoneration, and the suspension
was rewksd, the suspension period has to be treatsd
on duty and he hass to be considersed for promotion

from the date his juniors were promotedo’

G, Respondents in their reply challenge the
0 Ae In the mply filed on behalf of all the
respondents, it is stated that the charge sheet uas

submitted not at the instance of A3, but on the

~oomplaint of applicant's immediate controling officar.

i.80 D/.Supenin.tmda'tt Ho rticuturist in regard to gross
financial irregularities and tampering with official
records by applicant as a result of which he

was also suspehded._ It is stated that the suspension
was rewked on 8,7,88 (anexure=RIII) and applicant
was 3asked to report to Fatehpur Sikri Garden
immediately, but he did not receive the order by hand
at his ‘fasidmce‘and_allsq,by registered post as a result
of which it had to be published in the local neuspaper
on 19,788 and 6,11,88 (Ahnex_ura-R VIIT ), and he
eve_n'tu.‘all:y joined duty at Fatehpur sikri only on

30,7, ,

7. Thersafter by order dated 7.4.93 (anexurs-a-5)

he was transferraed from Fatehpur Sikri to Delhi

and stood relisved from his dutigs at Fatelpur

™.

-Sikri vide order -dated 3,123 93 - A
01238 93( mnexu re 69 .Responde,.,t8
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reply states that although he was required

to handver complete chargse of recrods, files
etce he did not repo.rt for duty in Daelhi wuwithin
the joining period end did_ so only on 10,1, 94,

In the reply it has been denied that applicant's

- service records, service book, L PC atc. are

with Respondent Nos3 and it is stated that the
same.are with the Gntrolling Officer i.e. Of.
Sup dte Horticulfurist_‘,, E)’i,v,.'.i :Ii_, New Del hi where
he is presently pqs‘ted.‘%, nga:ding his annual

increments etc. it has been stated that applicant

"had absented himself frequently from duty without

prior sanction of leave, and had nof complied

with the instructions of the competent aathority

by not producing the prescribed medical certificates
as a result of yhich Ahj.s“l,ea. ve/absence has not

been regqularisgd aﬁd payment of his dues couldnot be

settled so f‘ar§

8. Respondents édr)it that by order dated

16/;| 9.1, 96( annexure=R-XIV J applicant has been
exonerated in the D‘.'E.“,_of‘ the charges against him,
Thay .state‘ that,appiicant_'s case for promotion as
Sre. Ho rti’djltural A"sstt.‘ was considered by the
DV.I-P.>C.' sy but he could not get his promotion on the
basis of . assesgnsnt recorded in his ACRs and
vigilance clearance from the competant authority

and his case was kept in a sealed coverd

S. In our order dated 3,6.9 we had observed
that the entire period in question fell into tuwo
parts vizj

1) 15.4.9 to 8.1, 94

it) 5.4.94 to 22, 4,196,
A%




and we had sought to _knouw from respondents how they

had classified the above 2 periodse In their

reply affigavit filed on 12.3. 99 they have stated
that the period from 15,4591 to. B.1..94 would be
classified as unauthorised %bselnce'f‘ rom duty entailing
loss of pay fo r the period in question under the
proviso to FR 17 uhile the period f om 5. 4 94 to
22,4496 has been S,an'ctiqn ed ag commuted leavey

earned leave, 3nd E.O.L-LLP on medical g ro un dsil

103 . as regards ‘app,lica-nt«'-s prayer for revieu

PC to consider him for promotion f‘mm' due

date or thé' date his juniors wers prorhoted, reSpondents
state that applicant could not be promoted as the
DPC assessed him as No t F'it./unf‘it' and the matter

has been kept in sealed cowver.

11, g have heard both. sidese

12, , dJring-hearing apyplicant-'s counsel Shri Rayal
has dwelt at considerable leﬁgth on the contents

of applicant's Mp No.628/97 and has wvehenently urged
that salthough the Bench in its ordsr dated 2,12,96
while disposing‘of‘f‘ I‘ln No.‘2455/ 96 had no ted the
submissions made by R-"3 before it on 9.7.96 that he
wuld file an affidavit in regard to matters stated

by him in open court, and in .the affidavit dated

18,12, 96 filed by R=3, he had submitted that he had

~al ready filed an affidavit on 9,7+96 , in actual fact he

had not submitted any affidavit on 9,7.96 and had
intentionally delayed despatching applicent's L PC,
service book etc. from agra to Delhi with a view to
subject him to harassment, These 2ssertions have been

vigo rously denied by respondents!

o .
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13 although respondents in their reply affidavit
filed on 18.3.:599_ have stated the manner in which /

applicant"s periodsof absence from duty are to ba/
treated, fomal order in. this regard has not been shoun
to use Furthemore it has been stated that applicant's
case for promotion has been placed in sealed covsr.

Nouw that thed eparmental.ﬁpmcgeding‘s against him have
concluded, the sealed cover has to be openade Under

the circunstances thlsU'\ is disgposed of with a
direction to respondents
(i) to pass orders in accordance with
rules and instructions regulating the
periods of applicant's absences from

dutys

(ii). thereafter to calculate and pay to
applicant the emoluments adnissiblae
to him together with arrears, if any,

less what has already been paid to him;

(1ii)bring his service records upto date;

(iv) to open the sealed cover and thereafter
to aoct in acoordance with rules and

instructions on the subje ctd

(v) to complets (i), (ii), (iii) and (iv)

above as expeditiously as possible

and preferably within 4 months from
] the date of receipt of; a copy of this ordsr.
14.' . The 0p is disposed of in tems of para 13

aboivae NO cOstse

Lot pyn

. ’-
( T.N.BHAT) ( s. R.Aomag
MEMBER(3) VICE CHAIRMAN (n).
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