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Central Administrative Tribunal

Principal 2.ucn: New Delhi

OA No.102/96 /
New Delhi this the 24th day of April 1996. ) {)

Hon'ble Mr A.V.Haridan, Vice Chairman (J)
Hon'ble R.K.Ahooja, Member (A) {

1. Constable Mahabir Singh No.9540/DAP
S/o Shri Zile Singn
presently posted in 8th Bn, DAP

R/o Village & r.u. sSanpera bistt. Sonepat (Haryana) . .Applicant
T ‘ No.l

2. Constable Nz.esh Kumar No.9729/DAP

S/o Shri Tej Ram

presently posted in 8th Bn.,DAP

R/o Village & P.O.Tharuoldepur

Dist. Sonepat (Haryana) ...Applicant No.2
(By Advcoate: Sh. Shankar Raju)

Versus

1. umon of India through

Chief Secretary

Ministry of Home Affairs

North Block, New Delhi.
2. Dy.Commissioner of Police

8th bn.DAP, Malvia Nagar

New Delhi - . . .Respondents.
(By Advcoate: Sh.Amresh Mathur)

OR D E Y (Ural)

Stri A.V.Haridasan, Vice Chairman (J)
The applicants who are constables in the Delhi Police were initially
dismissed from service without holding any enquiry invoking
provisions of Article 311(2)(b) of the Constitution of India. This
Suuel was challengea by them in OA 2856/91 and 2864/91..Thcse OAs
were allowed and orders of the dismissal were set aside. Thereafter,
departmental proceedings were initiated against them by a summary of
allegations dated 4.9.92. In the meanwhile, the applicants were also
being prosecut 4 for offences under sections 341, 506 and 387 read
with section 34 of the Indian Penal Code. The applicants filed OA
2323/92 impugning the action of the respondnts in proceeding against
them departmentally simultaneously while they were facing a

prosecution on the self imposed actions. The OA was disposed of with

a direction that the rvrecpuncents could proceed against the
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applicants departmentally only after disposal of the criminal case

1

in accordance with the law. An SLP was filed against this order by
the respondenté, Withh a direction that the criminal case shall be
disposed of as expeditiously as possible and that the respondents
could proceed with the departmental proceedings only after disposal
of the criminal caea in accordénce with the law, the SLP was
aisposed of. The criminal prosecution against the apnlicant ended in
their acquittal vide order dated 5.6.95 or tne Metropmlitau'
Magistrate, Delhi. .After the order of acquittal, the respondents
had served on the applicants an ordé; daiea 8.1.96 which reads as

follows:
"
A D.E. ordered against Consts.Mahahi. oingh No.324/Cr.
317/Cr (now 9540/DAP) and Naresh Kumar no.323/Cr.
145/Cr.(now CR-C&R (DA-I)(DA-I, dated 2.7.92 was kept held in
abeyance till the decision of criminal case registered
against them vile rIR No.352/91/U/S 341/506/387/34 IPC
P.S.Ashok Vihar, Delhi. Consequent upon the decision
of tne criminal case, the above said departmental
enquiry is hereby re-opened. ‘'he D.E. wWill be conducted bwv
‘Inspr.Ashok Kumar, Cun Bn.DAP on day to day basis and
submit' his findings to the undersigned expenirsrusly.
He will c.so submit a weekly progress report of the D.E.
every Monday.’ ‘

(Yamin Hazarika)

Dy. Commissioner of Police"

This order is impugned vy the applicants on the grouna ctnat as
the applicants have been honoroubly acquitted by the criminal court

. in accordance with the provisions of Rule 12 of the Delhi Policg

(Puwashment & BAppeal) Rules, the respondents shall be restrained
from proceeding against tnem aepartmentaliy. They, therefore, pray
that the impuynea order dated 8.1.96 may be dquashed ana tne
respoauents. may be restrained from proceeding against the applicanfs'
departmentally on the basis of the similar charge—-sheet at Annexure
A-1 as also the order dated 2.7.92, ana amiesure a—o summary of
allegations may be quashed, and the decision of the resp.uuuents to
keep in abeyance a decision on the period of suspension ordef dateda
- )

9.10.91 to 4.8.95 imay be set aside and the above period may be

directed to be treated as duty for all purposes.
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2. Tue respondents in: their reply contend that as the aéquittal
of the applicants is‘not clear and as the respondents havg been
permitted to proceediny againstAtne abéiicanté in AF”ﬂrcanée with
the law after the‘deéision of the criminal céuft, the respondent.

are perfectly justified in proceeding with depac.wental proceedings.

3. Having heard learned counsel of the parties ana naving beruseu
tne waterial available on records, we are of the considererl view
that the impugned order dated 5.1.26 cannot be sustained. Rule 12 of

theDelhi Police (Punishment & Appeal) Rules reads as follows:

"12. Action following judicia: acquittal:— When -a police
officer has been trie3d ..u acquitted by a criminal court,

he shall not be punished departmentally on the saus charge

or on a different charge upon the evidence cited in the
criminal case, whether actually leld ur not unless:-

(a) the criminal charge has failed on technical grounds, or

(b) in the opinion of the court, or on the Deputy
Clilhiioe—wnzs s rollce, the prosecution witnesses have .
been won over; or .

(c) the court has held in its judgemex. cnat an offence
was actually committed and that suspicion rests upon
tie police officer concerned; or

(d) the evidence cited in the criminal case discloses
facts unconnected with the charge before the court
which justify departuental proceedings on a different
charge; or :

(e) additiomal eovileuce Iror departmental proceedings is

available."

\

3. It is not disputed ti.at the applicants have been acduitted in the
criminal case and that the basis of the summary of allegations was

the Sa.ec as the allegatios contained in the charge-sheet before the
criminal court. A copy of the order of the Metropolitan Magistrate,

Delhi dated 5.6.95 has been annexed to the OA. It is:seen that the

-

Magistrate considered the evidence placed beforé the court and held

- that the prosecution has failed to prove the case and nave,

-

o S Jhe et
thererore, acuitted the applicants of the e.before the

ncourt. This order of the criminal court cannot be considered  as - one

on technical grounds, but it is really an order of acquittalr on
merits. ;f\in a case where criminal court acquits or discharges a
police officer of the Delhi Police, who is an accused perore the

court on merits, if in the opinion of the court or of the DCP, the
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prosecution witnesses were won over or if additional eVidence is

: O (29 Fav
availahia +~~ rapartmental proceedigs, it %Zﬁfﬁ be donsg_by the
ouhs
Deputy Commissioner of Police whetzsg, to order the departmental
I

enquiry or to proceed with the departmental enquiry already
initiated. But there should ?e an application of mind to the fact
that for any valid reasons even -after acquittali, tne éﬁpllcants have
to be proceded with departmentallys such an application of minG 1s
not seen in the impugned order. The order does not disclose that it
has been considered and that eiuner for the reason that the witnesses
have been won over or that additional evidence w11l be available frr '
holding- departmenal enquiry or for any other exception to rule 12, it
waS found necessary to proceed with the departmental enquiry against
the applicants. Even in the repiv filed, 1t has been stateu unat
after considering the judgement and taking into account the
provisions of Rule 12 of lhe competent guthority has decided to

proceed with tiic aepartmental enquiry for some valid reasons.

5. Under the ci..umstances, we are of the considered view that tne
impugned order and the further proceedings pursuant'to that cannot be
sustained. The application, therefore, is allowed. The impugned order
at Annexure A-l .s set aside and the respondents are restrained from .
holding departmental proceedings on tﬁe basis of that order. However,
we make it clear that this order shall not precruae rne ~rerent
authn=.y rrom considering the judgement and circumstances of the
case and to take any Jecision which may be warranted .by the
circumstances of the case and in consonance witn cneAprov151ons of

Rule 12 of the Delhi Police (Punishment & Appeal) Rules.

s et
™o AT e

The respondents are also directed to decide as to

Jow  the

period of suspension is to be regularised in accordance with the law. L ifhnw
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No costs.

\n.V.Haridasan)

Vice Chairman(J)
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