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v Pao PRINCIPAL BEMNCH: NFEW DELHI
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New Delhi this the dav of May 1897,
; Hon'ble Mr. N. Sahu, Member(f)
} -
5 Shri Lawxman Singh
: 5/0 Shri Risal Singh
! - R/o House No.3082, ) .
) ' Dharampura, Gandhi Nagar, )
i Shahdara. Delhi - LApplicant
} (By Advocate : Shri Surinder Singh)
i - \
1 Versus
I . -
[ Union of India
| ) through
' The Secretary,
‘ ‘C - Planning Commigzion,
% ' Yoiana Bhawan,
L Sansad Marg,
’ Hew Delhi - 110 001 .. .Respondant
]
1 . .
’ (Bv Advocate : Shri V.K. Mehta)
i JUDGEMENT
E Hon'ble Mr. N. Sahu, Member(#)
é This s an application filed under Section 12 of the
\ , .
E Administrative Tribunals  Act, 1985 to direct the respondents fo
: ‘ " re-enogage  the applicant  reckoning his service of 240 days for two
\ N .
i consecutive vyears in  accordance with the Govt. letter datead
! 07.06.1988 providing guidelines on regularisation of daily wagers. He
i 4 ~also prays for recognition of his senoirity over Juniors. The
r mpugned  order  (Annexure A1) - is dated 27.02.1995. The respondents
3 ) -
: informaed the applicant that there was only one scheme which is Casual
. L .
; Workers (Grant .of Temporary Status and Regularisation) Scheme, Govt.

of Indiz, 1993 and this scheme is not applicable to the applicant
| because he was in  service before the scheme came intoc force. The
; applicant contests this.




—t—

.
2. The brief facts aré that the applicant had served the Planning

Commizsion, Parliament OStreet, Hew Delhi as a Sweeper on  temparary

daily-wage basis for 3 years when his services wers terminated by

vertal orders. He states that he belongs to Schedule  Caste. The
applicant c¢laims that in the vea? 1987 he had put in 349 davs of

service and in  the vear 1988 he had put in 263 days of service upto
September, 1988 when his saervices ware Lea rmwnﬁtbd His arievance s
that his . juniors who worked with him Tike: Shri Bir Singh, Mohd.

Re

;.L‘

fik, Shri Krishan PaT and others wére engaged whereas his claim was
ignored and his representations were not answerad. The respondents

state that they have no records to verify the claims of the applicant
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that he worked as daily wager in their office during 1986, 1987 and

1988. No records of the period were pressrved. On the other hand,
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the applicant had approached them as far sack as back as 10.12.1¢

santation. The respresentation was not answered as  was the

a irepra
fate of subseguent representations. put for the intervention from

Prime Minister's office, the impugned Wétter by way of & reply on
26.02.1996, would not have seen the fﬁght of day. The applicant
states that he was paid wages fu; a larage numbar of days in 1968  and
1989 and it should be possible for ‘Jspund.nts to verify thne payment
vouchers and that being a part of the financial record could not have-

been diestroyed.
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3. The respondents counsel ha decis

ion of the
Constitution Bench in $.5. Rathore's case (1989 SCC Vol.IV page 582)

and in particular, drew my attention to paragraphs 19, 20, 21 and 22

thereof. He has also cited the decision in the case of Mohinder Singh

Jagdev and others 1996(6) SCC 229 in particular Para 7 thereof. This

ie further buttressed by the decision of the Hon'ble Supreme Court in

1997 5CC  (L&SY page 577. The point made by the respondenfs  counse]




supported by the above decision is that the right to sue had arisen in
this case 1 1968 when the auw11bant was thrown out of sarvice. That

There wWas no reason

r‘ u

was the proper time for redressing his grievance.
as to why he accepted this and sat qui etly'fh -sugh all these 8 years.
The learned counzel also stated that the applicant had a right of

radressal  when his  Juniors “wers appointed and  regularisad. The

tabulation of the number of days put in by him at pages 10 & 11 of the

paper-book (Annexure-A2) s state d to be a self-serving document and

fas no probative valu These papers are not based on any material.
4. The applicant's counsel states that a casual worker has no
rights, He is  emploved verbally and terminated verballv. He has

drawn my attention to page 26 of the countar which deserves to he
extracted - )
"Subject : Grant of temporary status and

regularisation of Casual Workers - formulation of a
scheme in pursuance of the CAT, Principal Bench, New
pDelhi, Judgement dated 16th Feb.1990 in. the case ‘of
Shri Ra) Kama] % others Vs. UOT.

ter of recruitment of persons
on daily-wage basis in Central Government offices were
issued vide this Department's 0.M.
Mo 49014/2/86-Fstt(C) dated 7.6.88. The policy has
furfher been reviaswed in the Tight of the judgement of
the CAT, Principal Bench, New Delhi delivered on
16.2.90 in the writ petition filed by Shri Rajl Kanmal
and others Vs Union of India and it has been deacided
that while the existing guidelines contained in O.M.
dated 7.6.88 may continue to be followsd, the grant of
temporary status to the casual emp]ow?ee} who are
oresently employed and have rendesred one vear of
continuous service in Central Gqurnmcn* offices other
than Department of Telecom, Posts and Railways may be
regulated by the scheme as ampend"l.

The auﬁd?1in@¢ in the ma

(‘.\

inistry  of Finance etc. are requested to bring the
scheme  to the notice of appointing authorities under
their administrative contraol and  ensure that
racruitment  of casual emplovees iz done in accordance
with the guidelines contained in 0.M. date 7.6.88.

broumht  to the notice of appropriate authorities for

: wf,y4 . Cases of neagligence should be viswed seriously and
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taking prompt and suitable action.’
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5. sdccording  to  the laarned counsal the Ministiry . of Personne]

have very much kept in mind the instructions dated 7.6.88. These

instructions are at Annexure-A5S (page 14) of the paper-book. The .

instructions of this circular have followed the Jjudgement of the

Suprame Court in | Surinder. Singh and others versus Union of India. It

is clearly stated that persons on daily-wage basis should not  De

recruited for 2 work of reqular nature. With regard to a direction to
review the appointment af uaﬁuaW wo;kcr* the following guidslines were

stated:

"2y A1 eligible casual workers are
adjusted =z2inst !cQU]us posts to the extent such
rcquﬁar posts are justified.

(b) The rest of the cazual workers not
cove”"d by (a) above and  whose retention is
considered  absolutely necessary and s in
accordance  withh  the guidelines are paid
gmolumnents strictly  in accordance with the
gquidelines.

(¢} The remaining casual workers not
coverad by (a) and (b) above are discharae d from
service.”

. \
6. Learned counsel submits that no review was undertaken. There

was also a reauirement of sending a periodical report on thé review
which was not done.

to

7 hs  no review was undertaken the termination of the applicant

was' all the more arbitrary.

8. pmainst this respondents state that in the absence of records
- 4 - - ) .
it 4s not  possible to sav whether any reviadw wWas takan or not. They

me coming into force from 1.9.97 as the first

az

onTy treat the 1993 schq
codified scheme under. which reaularisat jon of casual labourers s

qoverned. It is only under this scheme that a seniority Tist of a1l
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casual workers was prepared, Prior to




such list of seniority.. Temporary status was granted only to those

who aualified within ths terms and conditions satisfied under the
scheng. This has been done following the arders of the Teibunal  in
the year 1992 in cases filed by some casual workers and demanding
naintenance of .a live casual labour register. If the case of the

red oh mere sverments it is stated that it wolld

(48]

applicant is consid
apen a floodgate. The respondents also denied the raceipt of any
-~

individual or collective representation during the period 1887-88. On

rms  of  sc heme of

a3

the basis of seniority and eligibility in t

regularisation of casual workers dated 10.9.83 two persons, namely,

S/shri Mohd, Rafik and Asha Ram have besan regularisad. These two
persons were regularise under the scheme of 1993, The applicant’s

claim 3s stated to be hopelessly time barred. It ds  further
emphasised that the scheme cutlined in the 0.M. dated 10.9.93 33 ndf

an extension of guidelines issued in OM dated 7.6.88, This scheme is

(92

for grant of ‘temporary status toc casual workers  irrespective

i of
availability of regular posts whereas the June, 88 guidelines had a

provision of adjustment of eligible workers directly against the
regular posts. The two instructiolns are materially different. The
learned counsel repeatedly emphasised that if the cltaim of  the

applicant iz considered on mere averments it may open a floodgate

because similarly placed persons would also clamour for absorption.
9, In my view this case is hopelessly barred by Timitation. In
the case of 5.5.Rathore versus State of Madhya Pradesh AIR 1890 SC 10,

% Constitution Bench decided this issue once and for all. The clear
enunciation of the Taw iz made by the Supreme Court in paragraphs 20,

21 and 22:




"0, We are of the view that the cause of acti
shall be taken to arise not from the date of the

;&
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original adverse order ‘but on the date when the
arder of.the higher authority where 3 statutory

i
remady 1S provided aptertaining the appeal oOr
representation ie made and whers no such order

made, though the remedy has been availed of, a
siw months’ period from the date of preferring of

the

be

appeal or making of the represantation shall
taken to be the date when cause of action

<hall be taken YO have first arisen. We,
however nake it clezar that this principle way

not
not

be applicable when the remedy availed of has
been provided by lad. Repeated unsuccsssfu1

representations not provided by law are not
governed by this principle.

the provision

21. - It is appropriate to notice :

reqarding Timitation under Section 21 of the
Addministrative . Tribunals Act. Sub Section (1)
has prescribed a period of one year for making of
the application and power of condonation of delay
of a total period of six months has been vested
under  sub-section  (3). The civil court’s

jurisdiction has heen taken away by the Act and,
_therefore, as far as government sepvants  are
concerned, Article 58 may not be invocable in

view of th
outside th
Tribunals A

e spacial Timitation. Yet, suits
e purview of the . Administrative
ct shall continue to be governed by

Article 58,

22

LIt iz proper that the position in such cas
should be uniform. =
only when the app
by o

first accrue and where such order is not made, on

Therefore, in avary such ca
al or representation provid
ed of, cause of action shal

&
s

law is  dispo

the expiry of six nonths from the date when the
- appeal was fFiled or reprsentation was made, the
right to sue shall first accrue. Submission of

just  a memorial or representation to the nead of
+the establishment shall not be taken into
consideration in.  the matter of fieing

Timitation.™-

10. In

Mohinder
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Secretary. Ministry of Works & Housing, UOL & othars Vs.

(1996) & SCC 229, the Supreme Court

had to deal with the case of a temporary employee charaed with

cheating apd forgery for producing f3lae certificates..

v

criminal -

w: action, his services wWere terminated under Rule

Temporary Service Rules. The criminal proceedings ultimately

'cduittaW.

4

The Supreme Court held that ™ even in such circumstances,
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tHe period. of Timitation to file a suit for declaring the termination

order to Dbe unconstitutional commenced on the date of ter mination of
the services and not on the date of acquittal.

11. Keepina in view the above principles, 1 find that the
respondents  are. right in their claim. Admittedly, the applicant's
services were terminated in 1988. He has been making representations.

ntations. When these wers not disposed

¢

These are Hut statutory repiras

of, it was open to him to ssek proper remady by approaching CAT at the

(e

relevant time, which he has not availed of and, on the contraiy, he
went on making representations  to the aufnotwLw G The iwouaned

seretary  in

[#2]

TetteX- dated 27.2.1996 is addressed by the Under
Planning _Commﬁssﬁon tq the Deputy Secratary in PMO's office. This i3
not a letter iaddressed ta the app]iéant. This is not a disposal  of
ﬂ!;quésaﬁnteraEaIth is an 3nter-departmgmta1 communication., In the
first ﬁlacé the cause of action arose in September, 1988. He_dﬁd not
avail the opportunity and simply went on making representations. When

ervice he had another causs of

I.)')

“Ris alleged Juniors were taken into
action which he also did not avail. The.matter has hecome stale and
old. Too much stress was 1aid on the letter of pepartment  of

The question is if the applicant
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Personnal &

waz aware of regular posts and was aware of his deprivation there was

no justification for Cawaiting the outcome of the raepresentations.

0.4, is dismissed on account of Timitation.

(M. SAHU ) 2,2/5‘{’67.7_‘

Member (&)

/Skant/




