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ORDER -~
The applicant, & Senior Translator under the
respondents, was permangntly absorbed in the Employees

State In>u,cn e Corporation (hereinafter referred Lo

as ESICY with effect from 21.4.83. By this date, the

applicant had  serve 2% and odd vears of service
N . g/
having Jjoinerd the government service on 18.7.097. In

“terins of the orders of his permanent apsorption in the
ESTIC, he was informed that he would be eligible for
‘pro~rata  pension and Death-Cum-Retirement Gratuity

{(hereinafter referred to as DCRG) till the date of his

permanent absoirption as admissible under the rules’

applicable to officers of the Cenira} Civil Service in
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foree, e was asked Lo exercise his option withi 5i;
months from the daté of the issue of the letter of his
permanent  abpsorntion, i.e. 1?;9.84 elither to receive
pro-rata moﬁthly pension and DCRG under the rules or
receive pro-rata gratuity and a iump sum in lieu of
pension wofked out with reference to the commutation
tables obtaining on the date from whibh pension would

he admissible to him.. He was also informed that in

case he oplts to receive the pro-rata pension, he would

calso be entitled to commute a portion of his pension

in  accordance ‘with the Government of India rules
in faorce. It is an admittgq position that Lhe
applicant exercised his option.vid@ his latter dat@d
27.9.84 (Annexure A~4) by which he opted to recelive a
lump sum  amount in_lieu of monthly oension. However,
the respondents  allowed one-third bf commutation . to

the applicant and paid a sum of RS.26,728.20 whereas

y

he had opted a lump sum amount of his entire pension.

He was also paid monthly pension with effect

From
21.12.85. Thaireafter the payment of monthly pension

was! stopned  and  the pro-rata monthly pension paid

earlier was also deducted from the lump sum amount of

4]
o

commuted value of his entire pension which was paid on

&

25.1.89. Aggriseved by the deduction of entire amount

of monthly pension upto 31..1%.85, he file

[N

OALNC. 193/98.  This 0OA was disposed of by the Tribunal
with a direction to the respondents Lo entertain  the

‘ _ .
representation submitted by the applicant on the bhasis

of the calculated sheer submitted by him and in case
the claims  are not actepted the respondents  wers

directed to pass a speaking order in  this behalf
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respondents accordingly disposed of the representa&dion
hy a speaking order on 5/6.11.95 which is impugned in
this application and. is & subject matter of the

present dispute. In the meanwnile, the applicant had
also filed & CP which was, however, discharged as the
respondents had, in the meanwhile, . passed the

aforesaid speaking order.

The short point ralsed by the applicant in
this case is that in-aooordancéjwith the provision of
nara-14 of the Government of India O.M. dated 8.4.76
{Annexure Aw3), he is entitled to claim the monthly
pencion from> the date of his retirement till the date
of payment of cpmmuteﬂ valug of entire pension. The
date of retirement wa§ 21.4,83% and he recelved the
commuted valus of pension on 25.1.89; Till the
commutation become aﬁgolut@ on the date on which the
medical board signed certificate in his favour, he
cl&ims that he 1is entitled for montnly pension Trom
that date and, therefore, Qﬁtitled to  recelve his
monthly pension a3  per bhe fuleg and in  support of
this, he is relying on a judgment in ope M. L. Mittal
Vs UOI & Ors. decided by the Jalpur Rench of  this

Tribunal.

The resmondéhtg in the counter reply contend
that a; per the terms of the applicant ¢ absorption,
he would be eligible to receive pro-rata retirement
henefits f#om the earliest date from which he could

hava become eligible for wvoluntary retirement had he

JE e - -
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continued in  government service or from the date ‘of
his permanent absorption in the ESIC, whichever ig

later. Under the government rules, the applicant

would have Dbecome eligible for pro-rata retirement

benafits only on completion of 30 years of service in
terms of Rule 48 of the CCS.{Pension) Rules,1972. It
was also made clear in his terms of absorption that he
Awould not be entitled to the benefits of voluntary
retirement scheme under Rule 484 of the aforesaid
Pension Rules DYy which‘. voluntary retirement was
permissible on  completion of 20 years of gualifying

sarvice, Under the, terms of apsorption, the applicant

became entitled to the benefits of pro-rata retivement

only with effect from the date he completes 38 vearsz

of service under Rule 48 of the aforesaid Pension

Rules which, in his case, was with effect from 9.7.87.

-
&,

ed in the F

s

No doubt, he was  absor IC on 21.4.83,
However, he would be entitled to the bhenefits of
pro-rata  retirement only with effect from 9.7.87,

When it was found that he was pald the commuted value

of one-third of his pension and monthly pension bhefore

(1

1t became due i.e. 9.7.87, the paymant - of  monthly
penzion was stopped as such payment was found to  bhe

irregular  and contrary  to the rules and - the said

amount was deducted from the lump sum pénsion  amount
: A .

ot

o which he was entitled on the hasis of the option on

S

-

is absorption, In other wor ds, the respondants

@

TS

contend that the applicant was not  entitled o

u

pro-~rata retirement benefits before the due date, i.e

2.7.97 and  thereafter any payment made inadvertently

L
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was, prima facie, premature and  was “therefore
recoverad. In the light of this, the respondents
sontend that the guestion of nayment of monthly -
pension Trom 21.4.83 as Qlaimed by the applicant, did
not drise "and, he was given a4 detailed -and speaklng
arder in this hehalf by the impugned order dated
5/6.11.85 on the directions of the Tribunal. The
respondents  also have raised & due%tion that. the
present application 1S hit by ~the principle of
_res~judicata as the applicant had already agitasted

this matter when he filed OA.No.193/90.

I have heard the learned counsel for the

partiss and have perused the records.

In regard to tﬁ@ pralimlinary objection of the
respondents that the present  OA is hit oy
res—judicata, this contention  1$ not acoeptad.
Looking to the ' orders passed by the Tribunal 1in
OAL.193/90, it cannot he sald that the matter agitated
in this application has been decided in the aforesald

OA. The applicant doas o

©

.t a cause of action on the
hasis of the disposal of his representation by the
respondents 1n pursuance of the orders of the Tribunal

in the aforesald Case. AS regards the other

contentions raised by the applicant, I find that it is

fa

an admitts

[»]

| position that tﬁe applicant was absorbed
in the ESIC with effect from 21.4.83, It was ma des
cl@ar»in the orders of absorption that he would be
entitled to pro-rata pension and DCRG from the date he

would become el@gibl@ for wvoluntary retirement had he

N
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continued under the Government or from the date of

permanent absorption in ESIC whichever was later. Tt

1s also an  admitted position that the applicant would

have completed 30 vears of service under the govarnmant

on 9.7.87, In terms of Rule 48 of the CCS  (Pension)

i

Rules which are applicable to the applicant, he would

be entitled -to retirement benafits, only on cdmpletion

of 30 years of service. It was also made clear  that

Rule 48A of the aforesaid Rules will not be applicable

in his case under which pension becomes pavable on
- . ) Vi

voluntary retirement after 28 vears of service, In

terms of the option exercised by him, e was  to

@

recelve pro-rata gratuity and a lummlsum amount  in

lieu of his pension worked.out with reference to the

commutation table obtaining on the date from which

A3

§

pension would be admissible and the commuted VE L ue

would become pavable. There is no dispute about the

Tact of such . option. The respondgents, however,

~

inadvertently “paid pro-ratas monthly pension which was

another alternative option avallable to him and which

he had not availed of. Instead he had opted for @&

lump sum amount -In lieu of pension. When the

respondents  came to know that he would be entitled to

only a lump sum amount in lieu of nension,, they:

realised their mistake and recovered the monthly
pension after allowing him the lump  sum amount

admissible to him. In regard to his entitlement of

lump sum amount as per the commutation table obtained

on the date from which the penszion would be aamissible

Sto him. The applicant strongly relies on para. 4 of

the Appendix annexed as Annexure A-3S. This rule deals

L BT
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with case of government servants who opt for or are
automatically governed by the alternative (b)) in
"para.11 therein. | Alternaetive (b) in para.ll 1s sane

8% wWas givén hy the applicant as his option, wviz.
receiving the gratuity and a lump sum amount in lieu
of pension worked out with refaraence Lo the

commutation tables obtalning on the date from which

the commutation valug are payable. Para. 14 is
reproduced below:

"In  the case of Government servants who
opt for or are automatically governed by the
alternative (b)) in para.ll above, “the payment
of monthly - pension will commence from. the due
date pending their medical examination in
accordance with the provisions of the Ciwvil
Pansions (Commutation) Rules. " The Commutation
shall become absolute and the title to recelve
the commuted value shall accorue on the date on
which the Medical Board (Authority) sicans the
medical certificate.” ... (emphasis added)

The question Tor conszideration in this case,
~ . . .
wWhern, the pavyment of monthly pension will commenca

1ot
W

from the due date pending the medical examination in

accordance with Civil Pensions (Commutstion) Rules,

The question of commutation of pension will
arise only when the applicant becomes entitled to draw
his pengioﬁ from @& particular date.' Even though he
might have got  absorbed on 21.4,82 he had QQted f@f
lump sum payment lieu éf pension from the date it
became due. It goes without saying that he could not

gelt any lump  suam payment prior to the date from which

his monthly pension would havée ordinarily become due,

Since the lump sum amount is in lieu of such penszion,

the monithly pension would have ordinarily become due

o
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and admissible under the CCS (Pension) Rules when he

would have normally  compiet@d 30 yvears of service.
Before that, the Governmént would have no liability
towards payment of pengion~ to him."It is not as
though - he will become straightway entitled  to
provraté pension imhediately on his absoration. This

was made clear in his terms of absorption itself which

stipulate that he would be eligible for pro-rata

Cpension from the earliest date from which he would

have become eligible for voluntary retirement had

-
)

%3]

continued _under the Government or from the date of hi

permanant absorption in the ESIC whichever was later.

1}

Admittedly the date from which the pro-rata pension

-

was disbursable o him was only with effect from the

arvice, 1.e. 9.7.87.

Y

{

date.he completed 30 vears of

Tt is only  from that date, hg has a right to receilvs
the lump sum .amount in lieu of <Such pension with
referénde to the commutationltable. The respondents,
in tﬁeir reply té hi$frebre$enta£ion which is impugned
in this case;‘ have stated that the applicant was due
his monthly pension only from 9.7.87 from which date
onl? he would also become entitled to commute his

pension when he was medically examined. It is oie&rly

stated by the respondenté that his first medi&al

examination in 1%8% was clearly premature as he would
not be tentitled to commutation when he did not hscome
antitled to monthly opension carlier in  198%, His

medical examination was specifically held on 15.172.87

when he was medically examined after pensionary

- -

benefits became due to him on 108.9.87 on completion of

30 vears of service, Thus, from the statement of the

R/\./
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re@pondents; it is obviousAthat the applicant ba&Tame
entitled to full commuted value of ﬁension after he
wag medically exaﬁin@d on 15.12.87., Therefore, the
claim of the éapplicant fhat he would he entitled to
monthly pension; froﬁ\ the date of his rebvirement on
21.4.83 till the date of commuted value of pension, iz

not sustalnable. Admittedly, he would have become

entitled Lo monthly pension anly from 10:7.87 and he

3

was pald the commuted value of pension from 12.12.87
when he was stated to have been medically examined and
from that date the commutation should be tréated to
have becoms ‘ab$olute and, therefore, he was entltled
to receive the commuted value of pension on the date
the medical examination was held, 1.e. 15.12.87  and
certificate signed by the medical authority. IT at
all, Hé would be entifled toe pro-rata monthly pansion
only fraom 19.7.87. In the circumstances, while
rejecting his claim Tor pro-rata pension frém 21,4, 83,
it is -held‘ that the applicant is entitled to receivs
his pro-~rata monthly pension from 10.7.87 to the date

on which the medical authority signed the medical

“ecertificate on  the bhasis of the medical examination

stated &o have been held on 15.12.87. The applicant
has not raised any controversy about the date of
medical examination -and the date whan the\certifiﬁate
was signed “and it is, therefore, to be taken as

correct date upto which he will be entitled o

o)

the
pro-rata  monthly  pension. Thus, the applicant is

entitled to receive monthly pro-rata  pension  from

-
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12.7.87 to

the date of certification by

the medical

authority following the medical examination held  on {
. :
. : . ]
15,1238? and it is ordered accordingly. |
e |
\ |
This application 1¢ disposed of on the abows !
lines, There shall be no order as to costs, ;
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