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government of India
Ministry of Home Affairs
Department of Official Language
8th Flo.or, Environmental House
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B y A d V o c a t e: N o ii e
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The applicant, ci. Senior Translator under the

respondents, was perman.ently absorbed in the Employees

State Insurance Corporcition ( hereinaf ter refen-red to

as.ESIC) with effect from 21.A.83. By this date, the

applicant had served 25 and odd years of ^ervice

having joined the government service on In

■terms of the orders of his permanent absorption in the

ESICj ' he was informed that he would be eligible for

p no -h r a t a p e n s i o n a n c! D e a. t h - C u m - R e tire rvi e n t G r a t u i t y

(hereinafter referred to as DCRG) till the date of his

permanent absorption as admissible under the- rales

applicable to officers of the Central Civil Service in
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forc>3. He was asked to exercise his option withiii^ix

months from the date of the issue of the letter of his

pt^r riianen t absorptiorij i,. e. 17.-9. 84 eitht^r to receive

pro--rata monthly pension and DCRG under the rules or

receive pro-rata gratuity and a lump sum in lieu of

pension worked out with reference to the commutation

tables obtaining on the date from which pension would

be admissible to him.. He was also informed that in

Cctse he opts to receive the pro-rata pensiiorij he would

. siso ufc ta'n ti L1 ed to cominute a por tioii oT his pensi on

in accordance with the Government of India rules

\  force. It is an admitted po-s^ition that the

appiicciiit e,*.©i oised his opcion vid'O his letter dated

2"?-9. 84 (Annexure A~4) by which he opted to receive a

lump sum amount in-lieu of monthly pension. Howeverp

the resf^ondents allowed one-third of commutation - to

the applicant and paid a sum of Rs.26,728.20 whereas

he had opted a lump sum amount of his entire pension.

He was also paid monthly pension with effect from

31.12.85, Thereafter the payment of monthly pension

.  was'stopped and the pro-rata'monthly pension paid

earlier was also deducted from the lump sum amount of

^  commuted value of his entire pension which was paid on
25, 1.89. Aggrieved by the deduction of entire amount

of monthly pension upto 31 ,,.12. 85, he filed

OA.No.193/90. This OA was disposed of by the Tribunal

with a direction to the respondents to entertain the

representation submitted by the applicant on the basis

of the calculated sheet'subrni tted by him and in case

the claims are not accepted the respondents were

directed to pass a speaking order in this behalf.



f  Respondents eiccordingly disposed of the represenbs-trlon

by a sp.eaking order on 5/6. 1 1.95 which is impugned in

this application and- is a subject matter of the

present dispute. In the meanwnile, the applicant iiad

also filed a CP which was, however, discharged as the

respondents had, in the meanwhile, ■ passed the

aforesaid speaking order.

The short point raised' by the applicant in

this case is that in - accordance "with the provision of

par a-14 of the Government of India O.M. dated 8.4.76

(Annexure A~-3), he is-entitled to claim the monthly

pension frorrr the date of his retirement till the date

of payment of commuted value of entire pension. The

date of retirement was 21 ,4.8'3 and he received the

commuted .value of pension on 25. 1 .89. Till the

commutation become absolute on the date on which the

medical board signed certificate in his favour, he

claims that he is entitled for monthly pension from

that date and, therefore, entitled to receive his

monthly pension as per the rules and in support or

^  this, he is relying on a judgment in one M., L., Mittal

Vs UOI & Ors, decided by the Jaipur Bench of this

Tribunal. -

The r.espendents in the counter reply contend

that as per the terms of the applicant's absorption,

he would be eligible to receive pro-rata retirement

benefits from the earliest date "from which he could

have become eligible for voluntary retirement had he
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continued in governm0nt_service or from the date 'of

his permanent absorption in the ESIC, whichever is

later. Under the Qovernment rules, the applicant

would have become eligible for pro-rata retirement-

benefits only on completion of 3® years of service in

terms of Rule 48 of the CCS-(Pension) Rules,1972. It

was also made clear in his terms e-f absorption that he

would not be entitled to the benefits of voluntary

retirement scheme under Rule 48A of the aforesaid

Pension Rules by which_ voluntary retirement was

permii.slble on completic^ii of 2 0 years of cjualifying

service. Under the.terms of absorption, the applicant

becanie entitled to the benefits of pro-rata retirement-

only with effect from the date he completes 30 years

of service under Rule 48 of the aforesaid Pension

Rules which, in his case, was with effect from 9.7.87.

No doubt, he was absiorbe^d in the ESIC on 21,4.83.

Howft; Vei , he would be en ti 11ed to the benef i ts of

pro-rata retirement only with effect from 9.7.87.

When it was found that he was paid the commuted value

of one-third of his pension and monthly pension before

it became due i.e. 9.7.87, the payment -of monthly

pension was stopped as such payment was found to be

irregular and contrary to the rules and • the said

amount was deducted from the lump sum pension amount

to which he was entitled on the basis of the option on

his absorption. in other words, the respondents

contend tfiat the applicant was not entitled to

pro-rata retirement benefits before the due date, i.e.

9.7.97'and thereafter any payment made inadvertentlv
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was. prima facie, premature and was -therefore
recovered. In the light of this. the respondents ■
contend that the question of payment or mori..t!ly
pensl-on from 21.i.83 as claimed by the applicant, did
not drise -and, he was given a detailed -and speaking
order in this behalf by the impugned order dated

Pi , ,-ii .s,,-,Vi of th© Tribunal* T-h©
5/51 ,1 1 .95 oi"" dli eotiorui t-n.,-

,  respondents also -have raised a, gue-stion that the
present application is hit by the principle of
res-judicata as the applicant had already agitated
this matter when he f-iled OA, No. 1 9i/90.

I  have heard .th€i learned counsel 10i the-

parties and have peru'sed the r ecoi die.

In regard to the preliminary objection of the

.respondents .that the present OA is hit by "
res-judioatay this contention- is not accepted.

Looking to the ■ orders passed by the Tribunal in
OA. 1 93./90, it cannot be said that the matter agitated
in this application has beer, decided in the aforesaid
OA. The applicant does get a cause of action on the
basis of the disposal of his representation by the

respondents in pursuance of the orders of the Tribunal

in the aforesaid ' case., As regards the other-

contentions raised by the applicant, I find that it. i...

an admitted position that the applicant was absorbed

in the ESIC with effect from 21.A.S3, It was made
clear in the orders of absorption that he would be

entitled to pro-rata pension and DCRG from the date he

would become eligible for voluntary retirenierii. had he
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continued 'under the Government or from the date of his

permanent absorption in ESIC whichever was later. It

«

is also an admitted position that the applicant' would

have cornpletsd 30 years of seryic€> under the government

on 9.7.87. In"terms of Rule 48 of the CCS (Pension)

-Rules which are applicable to the ap.plicant, he would

be entitled -to retirement benefits, only on completion

of 30 years of service.' It was also made clear that

Rule 48A of the aforesaid Rules will not be applicable

in his case under "which pension becomes payable' on
/

voluntary retirement after 28 years of service. ' In'

terms of the option exercised by hirn, jie was to

receive pro rata Qratuity and a lump _sum amount in

lieu or his pension worked-out with reference to the

ooff]Ffiuta.tipn tab 1 e obtaining on the date frorn which

pension would be admissible and the commuted value

would become payable. There is no dispute about the
I  . .

tact of such option. The respondents, however,

inadvertently ^paid. pro-rata. monthly pension which was

another alter native o,otion available to hirn and which

hs iiad no.b ayajled of. Instead he' had opted for a

lump sum amount in lieu of pension. When the

r eoporiden cs canre to know that he wou3.d be enti tled to

only, a lump sum amount in lieu of pension,, they

realised their mistake and recovered the monthly

pension after allowing hirn the lump sum amount

admissible to him. In -regard to his" en ti tlernen t . of

lump sum amount as per the cornmu.tation table'obtained

on the, date from which the pension would be .admissible

to him. The applicant strongly i~elies oh para. 14 of '

the Appendix annexed as Armexure A-3. This rule deals
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with case of government servants who opt for or are

automatically governed by the alternative (b) in

para. 1 1 therein. . Alternative (b) in para. 1 1 is same

as was given by the applicant as, his option, viz.

receiving the gratuity and a lump sum amount in lieu

of pension worked out with reTerence to trie

corrimutation tables obtaining on the date Trcm which

the commutation value are payable. Para.14 is

reproduced below:

"In the case of Government servants who

opt for or are automatically governed by the
alternative ( b ) in para. 1 1 above., ̂ the payment
of monthI'y " pension will commence from the due
da te pending their medical examination in
accordance with the provisions of the Civil
Pensions (Commutation) Rules. The Commutation

shall become absolute and the title to receive
the commuted value shall accrue on the date on

which the Medical Board (Authority) signs the
medical certificate." ... (emphasis added)

The question for consideration in this_ Ccise,

is when., the payment of monthly pension will cornmencs

from the due date pending the medical examination in

a c c o r- d a n c e with Civil P e n s i o n s (C o m m u t a t i o n ) R u 1 e s.

The question of commutation of pension will

arise only when the applicant becomes entitled to draw

his pension from a particular date. .Even though he

might have got absorbed on 21.4.83 he had opted for

lump sum payment lieu of pension from the date it

became due. It goes without saying that he could not

get any lump sum payment prior -to the date from which

his monthly pension would have ordinarily become due,,

Since the lump sum amount is in lieu of such pension,,

the monthly pension would have ordinai'ily become due
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and admissible under the CCS (Pension). Rules when he

would have normally completed 30 years of service.

Before that, the Government would have no liability

towards payment of pension to him.' It is not as

though • he will become straightway entitled to

pro-rata pension immediately on his absorption. This

was made clear' in his terms of absorption itself which

stipulate that he would be eligible ' for pro-rata

pension from the earliest date from which !"ie would

have become eligible for voluntary retirement had . he

con tinned_und8r the Government or from the date of his

permanent absorption in the ESTC whichen/er was later,,

Admittedly the date from which the pro-rata pension

was"disbursable to fim'was only with effect from the

date, he completed 3 0 years of service,, i.e. 9.7., 87.

It is only from that date, he has a right to receive

the lump sum amount in lieu of such pension with

reference to the commutation table. The respondents,

in their reply to his -representation which is impugned

in this case, have stated that the applicant was due

his monthly pension only from 9,7.87 from which date

only he would also become entitled to commute hi.s

pension w.hen he was medically examined. It is clearly

stated by the respondents that his first medical

examination in 1985 was clearly premature as he would

not be -entitled to commutation when he did, not become

entitled to mon.thly pension earlier in 1 985. His

medical examination was specifically held on 15.12„S7

when he was medically examined after pensionary'

benefits became due to hirn on 10.9.87 on completion of

30 years of service. Thus., from the statement of the



r'ssporici©nts 1 it is obvious that tii© .applicant oscatris

entitled to full commuted value of pension after he-

was medically examined on 15.12,87, Therefore, the

claim of the applicant that he would be entitled to

fnonthly -pension- from the date of his retirement on

21.4.83 till the date of commuted value of pension, is

not sustainable. Admittedly, he would have become

entitled to monthly pension only from 10;7.87 and he

was paid the commuted value of pension from 15.12.87

when he was stated to have been medically examined and

from that date the commutation should be treated to

have become absolute and, therefore, he was entitled

to receive the commuted value of pension on the date

the medical examination was held, i.e. 15.12.87 and

certificate signed by the rnedioctl'authority. If at

all, he would be entitled to pro-rata monthly pension

only from 10.7,87. In the circumstances, while

rejecting his claim for pr-o-rata pension from 21.4.83,

it is held that the applicant is entitled to receive

his pro-rata monthly pension from 10.7.87 to the date-

on whToh the medical authority signed the medical

■ certificate on the basis of the medical examination

stated to have been held on 15. 12,87,. The applicant

I  has not raised any controversy about the date of
I  medical examination and the date when the certificate

was signed and it is, therefore, to be taken as

correct date up to which he will be entitled to the

pro-rata monthly pension. Thus, the applicant is
I

en 11. tied to r ecei ve mon t h 1 y pr o-r a ta peri sion f r om
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• 7.87 to the date of certificatic
o

authority following th
 n b y t h e in e d i c a 1

e medical examination held
Uli

l ^-.8/ and it is ordered accordingly.

! dbc

lines.

;Tnis application is disposed of on the abov
There shall be.no order as to costs.

1
(K. Muthukurnar)

Member(A)


