'CENTRAL ADMINISTRATIVE TRIBUNAL
Principal Bench

&7 J?L;/%

New Delhi, dated this the 5;11’ March, 1997
HON'BLE MR. S.R. ADIGE, MEMBER (A)
HON'BLE DR. A. VEDAVALLI, MEMBER (J)

Shri Prem Pal Singh

Ex. Head Constable,
No.l156/DAP,.

S/o Shri Devi Charan,

R/o Vill. & P.O. Satwara,
P.S. Ahmad Garh, '
Dist. Bullandshahr,

U.P.

R/o Qr. No.B-43,

Police Colony,

Model Town,

Delhi. | ... APPLICANT

(ByAdvocate: . Shri Shankar Raju)

VERSUS
1. Union of India/Lt. Governor
of N.C.T. of Delhi,
through Commissioner of Police,
Police Headquarters,
M.S.0. Building,
" I.P. Estate, '
New Delhi.

2. Sr. Addl. Commissioner of
Police, (Armed Police & Trg.),
Police Headquarters,
M.S.0. Building,
I.P. Estate,
New Delhi. ... RESPONDENTS

(By Advocate: Shri Vijay Pandita) T,

JUDGMENT ey
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BY HON'BLE MR. S.R. ADIGE, MEMBER (&) £
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Applicant Shri Prem Pal Singh, Head /-§~

. ) ) L ) ) '\“ ',;
Constable, Delhi Police has impugned the o
. ' :‘ggﬁ
Disciplinary Authority's orders dated 9.11.95 £
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(Ann. A-1) dismissing him from service and -
appellate authority's order dated 3.3.96
(Ann. A-2) as well as the findings in the

departmental proceedings (Ann. A-3).
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2. | Applicant and constable Prem Veer
Singh were jointly proceeded against
aepartmentally on the allegation that they
demanded and aécepted.R£25}bOO/# as 1illegal

grétification from one Shri Daniyal on the

false assurance of gétting his brother-in-law

Shamsher Ali recruited_‘ in police. On -
pérsistent demand by complainant the
defaulters are alleged to have refurned
s.8000/- to him, and thus duped him to the
tune of #.17,000/-.

3. The"E.O. held the charges framed
against both defaulters proved beyond doubt.
Tenfatively agreeing with those findings the
disciplinary authority served a copy of the
enquiry report on the applicant as:well as
on Shri P.V.Singh and gave theﬁ opportunity

to file representations, which they did.

"After going through the materials on record,

inéluding,the joint representation filed by
the two defaulters and. gave them a personal
hearing the disciplinary authority issued the
impugned dismissal order dated 9.11.95 which
was upheld vide impugned appellate order
dated 3.3.96 against which this O.A. has been
filed.

4. | We have heard applicant's counsel
Shri Shankar Raju and respoﬁdents' counsel

Shri Vijay Pandita
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5. " The first ground taken is tﬁat the
officer who conductéd the preliminary inquiry
was examined in the D.E. ~and proved his
preliminary inquiry report, put the copy of
that ~ report was not supplied to the
applicant, despite respondents own ci;cular
dated 1.5.80 a copy of which 1is taken on
reébrd, as a result of which he was unable to
cross—examinelfhat officer effectively, which
greatly pfejudiced him, thus vitiating the
entire D.E.

6. Respondents nave not denied (para
5(ix) of their repiy) that copy of P.E.
report was not supplied to applicant although
the officer who c§nducted the P.E. (Inspector
K.L.Dogra) was cited and examiﬁed as P.W. In
fhis connection we note from the E.O.'s
rebort that the applicant had also raised the
quesfion of non-supply of. P.E. report before
tﬁe E.O0. in his defence, but the E.O.
‘rejected the same on the ground that the
applicant had not asked for é_cdpy of the
.P.E. report, and hence there was no violation
of Police Hgrs. instructions.

7. In this 'connection applicant's
counsel has invited our. attention . to
respondents' own instructions dated 1.5.80 a
copy of which is takén on record. This
circular whiqh refers . to various
ifregularities which have come to notice in
disposal of appeals against 'punishménts

ayarded on the basis of departmental
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enguiries states in para 2(ii) as follows:

nrhe officer who had conducted
the preliminary engquiry was cited and
examined as P.W., but COPY of his
preliminary enquiry report was not
furnished Dby the E.O. to the
defaulter giving him an opportunity
to cross-examine the witness. This
has affected proper cross—-examination
of such witness and yoes against the
principles of natural justice
vitiating the departmental enquiry
abinitio. Copy of P.E. Report in
such cases should have been supplied
suo-moto at the initial stage along
with the summary of allegations even
if no specific request is made by the

defaulter."

8. ‘ Manifestly therefore..a. copy ~of the
PE - réport -should have  been supplied ‘to.

ant - L

applicant .€ven - if ‘no. specific reguest:.was

made by him, and as it was not supplied,

tﬁere has been a violation of respondents own
ihstructions.‘

9. Respondents' counsel has sought to
argue that these instructions are not. in
accordance with rules and hence not biﬁding.
Reliance has been sought to be placed on the
rulings in 1992 Suppl. (1) scc 150, State of
M.P. & anr. Vs. M/S G.S.Dall & Flour Mills
i ip which it has been held that executive
instrucﬁions can supplement a sfatute to
cover areas to which the statute dées not
extend, but they cannot run qqunter to those
statutory provisions or Wh{Hp down their
effé}t. If respondents instructions are

3 3 ’L; 1]
indeed not in comonance with the rules, they

" should have withdrawn their instructions, but

they have not done so and those instructions

are operative. Under the circumstances
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respondents cannot be allowed to argue that
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while their own instructions continue to
remain in operation, those instructions are
not in accordance with rules. Hence this

ruling does not help respondents.

<'10. Other rulings cited by respondents'

cbunsel include State of U.P.Vs. O.P; Gupta
1‘969 (3) SCC 775; Ex. Capt. ’K.
Balasubramaniam & Ors. Vs. State of Tamil
Nadu. & Ors. (1991) 2 scc 708; BengaI Iron
Cbrpn. & Anr. Vs. Cbmmércial Tax Officer &
ors. 1994 Suppl. (1) SCC 310/ (1997) 1 SCC 9;
JT 1991 (3) 608; and B.C. Chaturvedi's case
(1995) 6 sccC 749L but mone of those rulings
cover a situation like the present one, where
there has been a  non-adherance  to
respondents' own instrdctions. |

11. Union of India Vs. Parmanand AIR 1989
SC 1185 has also been invoked by respondents'
counsel which clearly aefines the parameters
within which the Tribunal can exercise 1its
jﬁrisdiction, but manifestly in a case such
aé the present 6ne where respondents have not
adhered to their own instructions, this
ruling does not apply either.

12. We are fortified in our view that the
preseht application requires our Jjudicial
iﬁterveqtion in the background of the CAT,
Principal Bench judgmeﬁt dated 8.2.96 in O.A.
NQ.2641/91 Vijaykumar Vs. Commissioner of

Police & Others. 1In that case also a copy of

s
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N | the p.Eg, - report was not Supplied +to the

| charged officer, although its author was
ﬁ :. o examined in the D.E. Relying upon
i | an.earlier judgment by a Division Bench of
:; '  car, Principal l |

| . Vitiated the p.g, and rendered it

: abinitig the car, Principal Bench jp its
- Judgment dated 8.2.96. i, 0.a. NO.2641/91 hag
(D allowed the 0.a.

13.

and appellate
3;3.96 in go far ag

‘ : to applicant Ex.

-Spondentg to

4‘ a_ [t/}'/fé/)?;
departmental proceedingsAfhl accordance with




In accordance -Qith the Hon'ble Supreme
Coﬁrt's “judgment in State of Punjab Vs.
Dr. H.S. Greésy JT 1996 (5) sC 403, pending
enquiry, applicant will be deemed to be'underz
s@spension, and the manner in which the
period of suspension is to be treated will be
determinéd by respondenfs in accordance with

rules upon conclusion of the enquiry. No

costs.
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(DR. A. VEDAVALLI)
o Member (J)
/GK/

(S.R. ADIGE
Member (A)




