IN THT CENTRALADMINI STRATIVE TR TBUNAL, DELHT BENCH
| DEL HT

DATED THE 2§ TH DAY OF JUME,1999

'CORAM s HON'BLE MR, R.K.AHOOJA, A.M,
HON'BLE MR, S.L.JAIN, J.M.

‘ORI GINAL APPLICATION NO., 2 OF 1936

surinder pal S/o Late Sri Brij Nath
Sub Loco Cleaner, (Ex.)

Loco ghed, Northern Railwey,

L uxer,

RESIDENTIAL ADDRESS

surirder pal /o Sh, Surinder Kumer,
0-6/96 Lawrance Road,
New Delhi,
cece Appl ica;ﬂ:

- C¢/A Shri G.p.Bmandari, Adv.
Versus

1. Urion of India through
The Goneral Manager,
Northern Railwy Baroda House,
Neow. Delhi,

2. Divisional Railwy Mabager,
Northern Rail Wy, Moradabad.

e e ee e RO@OB&CYE'CS

(/R shri B.K.Agrawsl, Adv. through Shri Rajeev Bansal)

ORDER

BY HON"BI:E P‘TR. SQIJaJAINg J.-E"To"

Thie is an application under section 1 of the
Administrative Tribunal Act 1985 to set aslde and ouash

tho order dated 13.6.96 Annexurc-Al along with the
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reject iovt of apposl vide order dated 26:7.954 passed
by réspondonts with a direct ion tcfiinﬁx@rmzthe appli-
cant fonw the post of Loeo Cleancr with all consequen-
tial benefits of seniority, péy fixat ion, preomotion cte.
paymenf of wabes fpemdate of removal from service

to date of writc.relhEtdoment with intercst @ 189

per annum along with cost.- \

2. The gpplicant was working as Sub-Loco Ckeaner
tnder the Loco Foreman, Loconshed, Nort hern Failway,
Morsdatad. on 4.9.90 tho respondent s scrved on him
suspengion order dated 4.92.20, Annexuré-AS placing

him Under'SDSquSiQQ E}th immediate offect, On the

same fay majorzzgar%e-shoet dated'15.7.91 wis a’so
served on him, Anrexurc-A®. The Discipliﬁary proceced-
ings were @ommemted'against,him for tho’ckerge that
from 15.7.76 to 14,9.84 the period of working under
P.WI./D.L.M. ws not authenti c working perioé as -

it is not SUpporteﬁ by any valid document, nor verified
by the competent suthority,He got eligibility to apply
for the post of Special Loco Cléaner. le submitted

his defence on 26,7.91 Aonexurc-A10 and disputod the
charge. The respondents supplied the documents demanded
ard proceeded to the enguiry, He‘ués not permitted to
examine the defence‘witness. The Engquiry Officer
addressed the lettér whoereby bhe requested to discipli-
nary authority to arrarge for production of personal
file of the épplicant, to depute somebody to produce
the pay vouchers for the peried from 15,7.%6 to 14.9.84
to spare shri Sharad Shahi and Akhtar Huse in to appear
as P.Ws. He submitted his reprosentation Annexure-A1l
dated 19.10.92, another representation Annoxure-412
dated 20.7.93 but no act ion was taken for product ion

of the documents and examination of defence witnesses.
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Only shri Sbarad~33hil ws cxamined on 12.3.24 and his
examinat ion digclosed t hat examiration of Shri V.,X, sharm
wes esseblal one,still V.K.Sharma was not examined as
defonce witness, Thus, the enquiry concluded was an an
i1legal manner, irregular manner as no proper oppnr-
turity \;?asﬂaffordie@:i\to tmapplicant, hence this O; Be
for the above said rellef. |

s

3. - The defonce of tho applicant was to the effect

s |
oingd ™
P as casual labour on daily rate wages

- YO

‘that he
undeé P.W.1, Balamau on 15.7.76. Hec worked in_aifferent
spells under him upto 14.9,84. He was re-cngaged on
23, 12,88 és a casual lahour under the P.W.I,(Special)
Shahjahanpur P.Q.R. 8. Enginecring Branch, On 4,11.87
respondont issued @ circular inviting tho applications
for fil1ling of some posts of some loco cleaners in
Loco Shed in Moradabad Division in grade of %5,750 - 940
. from the persons wﬁo had rendered service as casval
laﬁour to the extont of 12@ days, the eligibllity
cord it ions wére hig name should be on the live casusl
labour register, should have passed VIII'class-and
not more than 28 years of age as on 31.B$.85 along
‘with minimum working as Easual laours for 10 days.
The applicant was cligible for the samg, the posts
were to be filled by way of regularisation of casual
1abour§ after vorification of their casual labour
service., The respondénts after scrutinising the
applications, deputcd a team of InSchtorﬁ;of Personnel-
"Branch to verify the casual labours ;;;;;a}particUlars
submiftéaﬁﬁ§uﬁ%eﬁﬁ. éhe applicant's service record vas
‘verified by Shri B.K.Das, the Divisional Personnel
Inspnctor Moradabad, He wag subjected to a scréening
tost and medical test énd then ®bsorbed as Special

Loco Cleanar singe 30.11.86 arnd was granted for
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rogular pay scale of Bs.750 - 240 and also carncd the
increment s tbornoF The respondents rosisted the claim
of the applicant in respect of mer affording proper

opportunity doring the disciplinary procecedirgs.

4, On perusal of the record, annexure-A41 1s the

order of the Disciplinary Authority by which the

apnlicant is removed from service with lmmediato offect

but none of the parties have filed the appellate order

'in_thié respact. As-the order of disciplinary authority

merges in the order of tro sppellate authority, honce

Lgven if the order of Disciplinary Authority is a

non speaking one, 3s the applicant failed to file the
ordar .of the appellate authority, hence the arguments
in this respoct cannot be accepted that the order of

the appellate authofity is non speaking ore.

5. - On perusal of ponexure-A10 we find that on page ¢ .

of tho same the appiicanf has'mgntioned the name of
Shri sanjai Kumar, B.K.Das, A.F.Srivastava as defence
witnesees and also sought product ion of applibation
form alorg with other documents and witnesses., If

@e peruse Annexurc-A1l we find thot t he applinart has
asked the enquiry officer to supply ? Jocuments

ment ioned ih the 1ist along with produet ion of nine
witressos named in thé 1ist, Apnexure-A12'is the
reminder which was submitted before tho'Enquirf Of ficer

on M.7.93. Again on 12.3.924 request for examinat lon

_of witnesses along with documents was made but we

arc not aware wat orders mve been passed on them.
yf for the onquiry officer *~ '

7— -4t is not necessary/to accedé @ver roguest of

the charged ofi'icer for subm1531on of 1ocumoan or

for examinat ion of defence wltnOSSOS but hc hag to
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pa8ss a speaki.ng order for allowing or disallowing
the request made by the ctarged officor, We furt hor
agree to the submissions that only rgvlgvant docunent
and derence witnesses deserves to be allowed to bae

subnitted oand examinedand, if irrclevant documents are

asked for or unnccessary defence witnesses are to be

cxamined, the enguiry officer is entitled to rejoct

.the same,

6. The eriteria for examining the disciplirary
proceedings is whether the defence of the charged

person is being prejudiced by non supply of the Jocu-

_monts-asked for or by not permitting the defence

witnesses to be oxamined., If we peruse the defence
of the applicant as stated above, he has a right to
: ' .
prove th@t he has worked . ___ . from 15.7.76 to 14.3.84
‘ ' G &
in different spells under P.W.I, Balamauto prove
those facts paid vouchers,,examination of P.W.I, Balamau

other casual labours with whom the applicant has

work ed and other relevant documents are materisl one,

7. As annexure-A13 the statemen®t of gshri Sharad
Kumar Rahi is filed .which discloses tlet Shri B.K, Sharms
is possossed of fho rocord of the carlier period.

shri B.K.Sherma who is s213 to have mairtained the
casual labour register, his examination is also ecssen-
tial., The enquiry officer failed to afford a roa sonable
and proper opportunity to the»applidant to jefend his

case which vitiates the entire proccedings. .

8. ‘The applicant's counsel further submitted that
even if the carlier period of 15.7.76 to 14.3.84 is

not taken into considerstion he has worked from 23.12.85

~ worked '
and Whps HAsy/s more than 120 days  with P.W.I (Spocial)
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Shahjabanpur which was the essential conditior or
elivibiiity conéitioé for someg loeo cleaner., It is not
2 quest fon of cligibility condit ion but it is a e3s2
which refleccts on the charactev of a person to segiire:.

the job by making avermonts which later on proves to

be false onc.

9. sBeforn proceeding to enquiry, on perusal of the
cnarge against the applicant, it appeoars that some
preliminary cnquiry was conducted, the roport of which
also not SUpplied to the applicant along with the
evidence rocorded in tho same.. (1998) 6 scc 651
State of‘IIp. v. Shatrughsn 12l and another relied

by the applicant lays down the primcipal Bench if the
ctP rged employee 1is reqﬁired to submit thereply to
cm rge- sheet withouf having conies of fhe stat ement,
he is deprived of opportunity of effect ive hearirg,
The supply of copies is necessary whore witnasses

mok ing the statoments are intended to be cxaminead

against him in regular omployee, (1991 - 1394)Fuli

.Ponch judgment 251 shri Lal Singh v. The qencral

anager, Nortborn RailwBy EBroia Hoise, Now Delbi and
in
another lays down the propositionct kit if/any & case of

socuring appointment by producing fabricated casual

" labour certificate card, the charged officer requires

the muster roll and the enquiry officer did not take

sufficient steps to procure the same, it is.a case

of denial opportunity to defend.

10. Relying on the aforesaid reported bronouncements
along with the judgmont in 0.A,No,332/93 Som Prakash
Misra v, Union of Trdia and others decided on 23.9.98,

shri Vahesh Pal v. U"lOP of Tndia and others decided

on 25.9.97, 0.A.No. 1251/05 decided on 10.8.28, 4hb
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impugﬁed order datod 13.6.94 Annexure-Al (No.727_E/D
and A3/90§o LRF-30 and the appellate order in resp ect

of the same is quashed. The appl icant is reinstated in

‘service without any back wages and consequential benefits

during the poriod of ernquiry, as so mny charnres might

have beon effezted in the department. No order as

to cost. a :
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