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GORAM t HON'BIE MR. R.K.AKOOJA, A".M.

HOH'BLEMR. S.L.JAIN, J.M.

original APPLICimON. NO. 9 OF 1996

Sur Ind or pal s/o La to Sri Bri j Nath
Sub Loco Cleanor, (Ex.)
Loco Shed," Northorn Rail^y,
Luxor.

REST PEN HAL ADDRESS

Surir.dor pal c/o sh. Surind or Kuraa r,
C-6/96 Lavjranco Road,
Now Delhi.

Appl icant

C/A Shri G.R. Bhandari, Adv.

\  ■

Yorsus

1. Union of India through
Tho Gonoral Manager,
Northorn Railway ^^roda House,
Ngv?. Delhi,

2. Divisional Railvay Mana.ger,
Northern IS il vPy Morada tad.

Respondents

( C/R Shri B,K.Agraw3i, Adv. through Spri Rajesv Bansal)

ORDER

BY HON'BLEIiR. S.L.JAIN. J.M.-

This is an application under section 19 of the

Administrative Tribunal Act 1985 to set aside and oua sh

tho order aato3 13.6.36 Annexuro-Al along with tho
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re^Gctiovt of appeal vide order dated passed
re-

by respond onts vith a direction to linstat'e t he appli

cant fofi'-ai the post of Loco Gleaner mth all consequen

tial benefits of seniority, pay fixation, promotion etc,

payment of wagos date of removal from service

to date of ssKitexroinsti^ment \Mith interest @ 18^^

per annum along vjith cost. - \

2, The applicant v-as working as Sub-Loco Gieaner

under the Loco Foreman, Loco Shod, Northern Railway,

Moredabad. On 4.9.90 the respondents served on him

suspension order dated 4.9.90, Annexure-AS placing

him under suspension with Immediate effect. On the

same day nBior^charge-sheet dated 15.7.91 was a''so

served on him, Annexure-AO. The D isciplinary proceed

ing s were ffiommest ed a ga in st , him fo r t ho cte rge t hat

from 15.7.76 to 14,9,84 the period of working under

P. W.I./&.L.M. was not authonti c working period as

it is not supported by any valid document, nor verified

by the competent authority, He got eligibility to apply

for the post of Special Loco Gleaner. He submitted

his defence on 26.7.91 Annexure-AlO and disputed the

charge. The respondents supplied the documents demanded

and proceeded to the enquiry. Eg was not permitted to

examine the defence witness. The Enquiry Officer

addressed the letter whereby he requested to discipli

nary auttority to arrange for production of personal

file of the applicant, to depute somebody to produce

the pay vouchers for the period from 15.7,??6 to l4.9,g4

to spare Shri Sharad shahi and Akhtar Husain.to appear

asP.Ws. He submitted his representation Annexure-All

dated 19.10,92, another representation Annoxuro-Ai2

dated 30.7 , 93 but no act ion was, taken for production

of the documents and examination of defence witnesses.
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Only Shri Sterad Rahi ve s examined on 12.3.94 and his

Gxaralnation disclosod that examination of Shr! V.K.Sharra

was essetial one, still V.K.Sharma s not e.^ mined as

defenoe witness. Thus, the enquiry concluded i^s~an an

illegal manner, irregular manner a s no proper oppor-

t unity wa s-a ffordioiSi^t o t to applicant, hence this 0. A.

for the above said relief.

^  K-
The defence of the applicant was to the effect

that ho s ■ ca sual labour on daily rate v^ges

undorp.W.l, Blamau on 15.7.76. He xvorked in different

spells under him upto 14.9. §4. Ho was re-engaged on

23. 12. 85 a s a. ca sua 1 labour under the P. W.I,(Special)

Sh^ hjahanpur p. Q.R. S. Engineering Branch. On 4.11.87

respondent issued a circular inviting the applications

for filling of some post s~ of some loco cleaners in

Loco Shed in Mora da bad Division in grade of P5.7 50 - 940

from the persons who had rendered service as casual

labour to the extent of 120 days, the eligibility

conditions wore his name should be on the live casual

labour register, should have passed VITI class-and

not more than 28 years of ago a s on 31.10.85 along

with minimum working as casual labours for 120 days.

The applicant s eligible for the same, the posts

were to bo filled by way of regula r isat ion of casual

labours after verification of their casual labour

service. The respondents after scrutinising the

applications, deputed a team of Inspectors of personnel

•Branch to verify the casual labours i-part iculars

suhnitted'toyotbem-.;. The applicant« s service record was

verified by Shri B.K,Das, the Divlsional personnel

In spect or Mora da te d. He was subjected to a screening

tost and medical test and then absorbed as Special

Loco Gleaner since 30. 11.86 and was^ granted for
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rogular pay scale of Ps,7.50 - 940 and also oarnod the

IncrornGnts fhorGof, The respondents resisted the claim

of the applicant in respect of xn'Q.t affording proper

Opportunity during the disciplinary proceedings.

4. On perusal of the record, Annesure-iVl is the

order of the Disciplinary Authority by which the

applicant is reraoved from service with immodiato effect

but none of t he, pd-^t-Les have filed- the appellate order

in this respect, as the order of disciplinary authority

merges in the order of the appellate authority, hence

oven if the order of Disciplinary Authority is-a

non sr3caking one, as the applicant fall-ed to file the

orde^ of the appellate authority, hence the arguments

in this respect cannot be accepted that the. order of

the appellate authority is non speaking one.

5, On perusal of Annexure-AlG we find that on page 4 ̂

of the same t he applicant l:a s mentioned the name of

Shri ^njai Kumar, B.K.Das, A.p. Sriva sta va as defence

witnesses and also sought production of application

form along with other documents and witnesses. If

WG peruse Annexure-All we find that the applicant' has

asked the enquiry officer to supply 9 documents

raentioned in the list along with production of" nine

witnesses named in the list. AnnGxurG-Al2 is the

reminder which was submitted before the Enquiry Officer

on 39,7.93. Aga in on 12.3.94 request for examination

of witnesses along with documents was made but we

are not aware wtet orders' have been passed on them..
^  for the enquiry officer ̂

It is not necessary/to accedd €vGr request of

the charged, officer for submission of documents or

for examination of diofence witnesses but -.ht-'feg to



\

I a
' o

-5-

pass a spoaking order for alleging or dlsallowin.

tho request made by the otergod ol'noor. Wo further

agree to the submissions ttet only relevant doouments
and defence witnesses; deserves to be allowed to be

submitted and oxamlnodand, if IrreXovant dooumonts are

askod for or unnocGssary dofoncG -witnGssGs arc to bo

Gjamined, thG"^Gnqulry officor is Gntitlod to reject

. the same.

6. The crltGria for examining the disciplinary

procGGdIngs is whether the defence of the charged

person is being prejudiced by non supply of the docu-

- ments~ask:ed for or by not permitting the defence

witnesses to be examined.. If we peruse the defencO

of the applicant as stated aibove, he has a right to

prove ttet he has worliod from 15.7.76 to 14.9.84

in different spells under P.W»I, B3lam.au^to prove-

those fa ct s pa id vouchers, examination of P.W.I, Balamau

other casual labours with whom the applicant has

worked and other rolox'ant documents are material one.

7. As annexure-Al3 tho statement of Shri shared

Kumar Rahl is filed which discloses that Shri B.K.Sharms

is possessed of tho record of tho earl ier period.

Shri B.K.Sterm.a who is said to have maintained the

casual labour register, his elimination is also essen

tial. Tho enquiry officor failed to afford a reasonable

and proper opportunity to the applicant to defend his

case which vitiates the entire proceedings. ■

8. "The applicant's counsel furthor sutniittod that

oven if the earlier period of 15.7.76 to 14.9.84 is

not taken into considorat ion he has worked from 23.12.85
worked

and hiSsT^u more than 120 days with P. W.I (Special)
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Sbahjahanpur which v?3 s the essontlal condition or

eligibility condition for some loco clGanor. It Is not

c  question of eligibility condition but it is cC ca so
which reflGct.son the character of a person to sec ore

the job) by making averments which later on proves to
be false one.

9. Before proceeding to enquiry, on perusal of the

charge against the applicant, it appears that some

p.reli^iinary enquiry s conducted, the report of which

also not supplied to the applicant along with the

evidence recorded in the same.. (1998) 6 SGG S5l

State of U.P.. V. Sh^trughan Lai and another relied

by the applicant lays down the principal Bench if the

eta rged employee is required to submit thereply to

eta rge-sheet without taving copies of the statement,

he is deprived of opportunity of effective hearing.

"y The supply of copies is necessary who-^e witnesses

making the statements are intended to bo dxaminod

against him in regular employoe. (1991- l994)Rjli

Bench judgment 25l Shri lal Singh v. The Gonera^l

Manager, Northern Hail^*ay S^roda Hose, New Delhi and
in

another lays down the prsbposatl'ofji;! bte if/a ny gt case of

securing appointment by producing fabricated casual

labour certificate card, the charged ofi icer requires

the muster roll and the .enquiry officer did not take

sufficient steps to procure the same, it is.a case

of denial opportunity to defend.

10. Relying on the aforesaid, reported pronouncements

along wit h t ho j udgment in 0.A. No. 332/93 Somprakash

Misra v. Union of India and others decided on 23.9.98,

Shri Mahosh Pal v. Union of India and others docvded

on 25.9.97, 0.A.No. 1251/9 5 decided on 10.8.98, ̂ he
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impugned order dated 13. 6, 94 AnnexLire-A 1 (No,727-e/D

and AB/3053 LRJ--3D and the appellate order In respect

of the same is quashed. The applicant is reinstated in

service without any back vjages-and consequential benerits

during the period of enqulr.y, as so many changes might

have been effected in the-department. No order as

to CO st,

MEIiBER (J)


