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ORDER
delivered by Hon'ble Sh. S.P. Biswas, Member(A)

The facts of the cazes, issues. raised,
relief§sought for and the questions of law involved in

these 4 0.4 are identical and hance they are being

3

disposed of by a common order. For the sakes of
cohvenience, the facts and circumstances as in
0A-919/96 are being referred to herein for better

appreciation of the issues.

2. The applicant in 0A-919/96 was promomted to
the post of.Senior Accounts  OFficer in the month .of
March, 1994 but the promotion was made retrospectively
from 1.4.1987 in the scale of Rs.2200-4000/- (Revised).
Whereas w{tg effect from 1?.1.1990, the appTicant Was
directed'to work as  Group Offige} (Séﬁior Time ~ Scale
Officer) in the scale of Rs.3000-4500/-. He carried
out the resﬁonsibiWitiés till he retired on 31.1.1996,
The applicant in OA~?§7I96 was promoted as  Senior
Ac;gunts Officer in the month of January, 1993 and the
promotion hergin was _also ordered retrospectively from
1.4.1987 in the scale of R%.2200-4000/- (Qevisedj.
ATthough prombted cas Class-1 officér with effect from
9.8.1994 in the scale of Rs.2200-4000/-, the applicant
waskdirected 'to work as Group Officer (Senior Time
Scale) inAthe grade of Rs.3000-4500/-. He retired from
service on 31.8,1995, Accordingly, he claims pay and
allowances for ‘carryingl out responsibilities of a
higher post from 9;8.94 to 31.8.95. The applicant %n
0A-766/96 wés Cpromoted a§\8enior Accounts Officer  in
the month of January, .1994; His promotion was -alse

ordered retrospectively from 1.4.1987 in the scale of
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Rs.2200-4000/- (Revised). .He was further promoted as
Dy. CDA in the scale of Rs.3000-4500/- with effect
from 26.3.1997. He thus carried  out the
fesponsibiWﬁties of the higher.post from 26.3.1988 to
25.3.1992 and fg claiming pay and allowances as
admissible for the higher post-of Group Officer. The
spplicant in 0A-838/96 has.c1aimed pay and allowances
as admissible to Group Officer for the period from
1,4.1988 to 31.172.1995, du;ing the period when he had’
carried out the responsibilities and duties attached to

the post of Group Officer.

[¥%
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It %é the case of all the appTﬁcants that
they were‘al1' ordered to carry out thies and
responsibilities of higher posts and  they did so
satisf'ctorf1y for over a period varying from 2 to 4
years without any interruption. A11 of them would
claim that the denial of higher pay would result in
unjustified discrimination .and is, therefore, violative
of the principles ensﬁrined in ArticTes 14 & 16 of the
Constitution. In .sUppOrt of their contentions: the

applicants have relied on the decision of this Tribunal

in the case of  K.S. Ranaaswamy Vs, U.0.7. &
Ors. (0A4-2356/93) decided on 28.11.19%4 wherein the
respondents were directed,té pay the applicant therein
the salarv and allowances applicable to the higher post
as the. applicant had discharged his duties on orders,
Tt iz the further claim of fhe appdicants that while
d%recting the applicants to work as Group Officer,

neither any condition was imposed nor any undertaking
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was takea from them that they would not be paid pay and
allowances app?ﬁcabWe' to  higher posté. Under thége
circumstances, it does not lie in the mouth qf the
respondents to take away the rights of thé applicants
in respeﬁt of benefits for working in posts carrying

higher grades.

4. The respondents, on the contrary, have
opposed the reliefs prayed for. It has been submittad
thatvthe applicant in (0A-919/96) was directed
puraly on work?ng arrangement basis to hold the chargg
of a higher post which as a matter ofiﬂﬂe~ﬁs éxpected
of a Dv. CDA in the Senior Time Scale of R=.
3000-4500/-. This cannot form the legal basis  for
being placed in the Senier Time Scale of Rs.
3000-4500/-, tha responﬁents. woﬁ]d contend.
Traditionally, Accounts Officers on promotion to the
grade of Asstt. Controller of Defence Accounts are
asked to discharge the dutﬁeé'of Group Officers nost
even though by virtue of their appointmentgthey draw

pay and allowances of the Junior Time Scale and are

kept on probation for a period of two years. As per

respondents, the steps taken were as a part of one time

measure where some officers were appointed as temporary

[

Dy. CDA from the grade of Accounts Officer. Tt has
also been submitted that they could be reverted to the

Tower scale at any tine.




_6..
5. As per respondents, the matter stands

referred to High Court of Delhi through "Letters patent

appeal™ (LPA) which 1s sti11 pending decision at the

level of the Migh Court and hence it has been pleaded

that this Tribunal may await the decision from the High

Court. The respondents further contended  that the

judgement pronouncad by the Principal Bench in the case

of §. ‘Rangaswamy could be made app]icab]e to  the

applicant therein only . The counsel argued that in

fhe case of P. Makkar Vs. U.0.1., the Principal Banch
have allowed the relief only provizionally with a
stipulation that the same could be Tiable to  be
refunded in case the verdict of the Han'ble High Court
of Delhi in LPA-50/81 goes in favour of the ngfe.
Thié is nof notwithatanding the fact that in the case.
of Rangaswamy, the same Bench had allowed the relief an
final hasis. Once the Hon'ble High tourt of Delhi iz
ssized of the natter, decfding + identical issues
during the pendency of that LPA  (No.50/81) would
tantamount to‘ rendering fhe LPA rédundent, argued  the
1earmedvc0unse1‘ for the *eépondents. The respandents
have not gona in appéa] to the Hon'ble SUpreme Court
against the orders of this Tribunal (in OAj2356/93
decided on 20.11.94) due to pendency of LPA in High
Court of Delhi. The respondents contended further that
none of the applicants were formally appointed to the

higher posts of Group Officers.

6. It “is not in dispute that none of them were
appointéd as  Group Officer on reaular basis. At the

same time, the respondents have not denied having taken
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the work:- of Group Officers from the applicants diuring

the period mentioned  a3gainst

each. We find no

justification on record to show as to why under tha

’

circumstances of the cassg

Hc procedure  laid  down

under Rule FR 42 could not be followed. Iﬁe ralevant

portion of the ahove rule is reproduced below:-

"FL.R. 49, The Central Govearnment
may appoint a Government servant already

holding a Dat in
officiating capacity
tamporary measurea, in

independent posts  at
, Government . In such cases, his pay
- - regulated as follows:-

’

(i) where a Governmant

a substantive or
to officiate, as &
one or more of ather
1,.

one time under he
3

servant in

formally. appointed to hold full
charage of the duties of a higher
post in the same office as his own

- and in  the
promotion, in
ordinary

same cadra/line of
addition to his

duties, he . shall he

allowed the pay admiszible to him,
if he is appointed to officiate in

the higher

competent authority

nost , unlesas  the

reduces  his

officiating pay under Rule 35: but

no additional
be allowed

pay shall, howsvar,

for  performing . the

duties of a lower post:

(A7) ®XXHUX
(333w

Provided that

if in any particular

case, 1t is considered necessary
that the Governmant servant zhauld

hold charge
posts  for a
months, the
Ministry  of
obtained for
‘additional pav
3 months;:

(iv)  where an officer is
to hold full  additional
analher post, tha

appointed
charge of

of (another post) or

period exceedina 3

concuirrance of the

Finance  shall  he
the payment of the
heyand the period of

formally

agaregate of pav and additional pay
shall in no case exceed Rs.8000;
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(v no  additional pay shall be
admissible to a Government servant
who 1is appointed to hold  current
charge of the routine Juties of
(anather post) or posts
irrespective of the duration of the
additional charage

(vi) if  compensatory or  sumptuary
a1lowances are attached to one or
nore of the posts, the Governnent

sarvant zhal) draw such
compensatory or sumptuary
allowances as the Central

Government may fix:

Provided that such allowances shall
not excead the total of the
compensatory and sumptuary
allowances attached to all the
posts.™

7. The applicants have made.  repeatad

representations claiming higher pay and allowances for

the period they have carvied out highar
responsibilities but the respondents decidéd to tfturn

nelson's eye on those representations.

8. We find some forece in the contention of the

learned counsel for the applicant. There are several

2

decizions of the Hon'hle  Supreme Court ordaring

%
(2}

emoluments payable to an employee working on a hﬁgger
post, though nﬁt “on  reaqular basis. In fact, the
Tearned counée] ﬁn?ﬁted our attention particularly to
the decisions reported %n Randhir Singh Vs. Union of

India and others (AIR 1982 SC 879): Surinder Singh and

anothear Vs. Fngineer, CPWD and another (&IR 1986 SC

" 584) and Dhirendera Chamoli Vs. - State of U.P. ((1968)

-

1 8C 637), to <upport his contention. These decisions
take the view that a person though not regularly
appointed to a post is eligible for the remunzration

payable to a regular employee in the post, if he has




discharged the duties thereof. There is no dispute
that applicants had discharged the duties af  higher
posts. We think that the decisions cited by applicant
squarely govern the case and that the henefits

available under the Government order, dated 7.6.1988,

igsued pursuant to the decision in  Surinder Singh's

case (supra), should govern the case on hand. During
the course of hearing, it was fairly conceeded by the
respondents' counsel that some of applicants have
heen already paid offﬁci;ting allowance for workﬁhg

in higher arades.

9. We further find that the decisions in
04-1737/89 are squarely be applicable to the facts and
circumstances of this case. As reported in that 08,
the Apex Court was examining the ratio arrived at by
the New Bombay Bench of this Tribunal in 0A-294/86
cited in the case of R. Srinivasan Vs. U.0.1. & Ors.
1994(1) ATJ Vol.l6 232. In th;t case (0A-294/86) the
applicants were shouldering higher responsibilities of
officer of Grade—ll but denied emoluments for the said

post. It was observed that inasmuch as the applicants

have not aiven in writing that they would not claim any

extra remuneration, they would be entitled to  such

payments as per rules. That judgement has become final

since the appsal filed by the respondents against the

said judaement in the aforesaid 0A was dismissed by the

Hon'ble Supreme Court by an order  dated 7.8,199

{emphasis addad).
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14. In the backaround ofnthe,reasons aforesaid,
the applications succead on merit and we allow the same
with the following directjons:f

The respondentsz shall make payments of
salary and allowances for the higher posts held by the
applicants 1.e. the difference of  salary and
allowances due for higher posts less the amounts they
received on this account against the lower posts or

Justifiable amount of honorarium only for the perioad

‘they had actually  performed the duties of  Group

. /Q < 77——»-—; S g
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Officers/higher posts within a period of three months
from tﬁe date of receipt of a certified copy of this
judgement alongwith interest at the rate of 103 from
the date of payable ti11 the date of payment. In the
absence of reliable evidence as regards the applicants’
senioriﬁ&fe1i§ib11ity for higher posts, we do not think
we would be justified in ordering pensiocnarv benefits.

\

11. The  applications are  disposed of, as

atoresaid. HNo costs.

-~ f
(5.P. B=wasy | (Dr. Jose P. Verghese)
Member(4) ' Vice-Chairmant.])




