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SHRI R.S. KUNDU

Aged 56 years

S/0 Shri Shiv Dhan Kundu

30-N Central Govt. Housing Complex
‘Vasant Vibhar

NEW DELHI - 57.

Working as:

Senior Technical Assistant
at the Dte. of Quality Assurance
‘Warship Project)

NEW DELHI - 11,

3. Director of Quality Assurance ‘Naval®
West Block No.V.

R.K. Puram _

NEW DELHI - 66. «RESTORDENTS

"By Advocate - Shri P.H. RAMCHANDANI®

The applicant while working as Senior Techntogls
Assistant in the Directorate of Warship Project, a wirg unney

respondent No.2, became due for crossing the Efficiency Q'“' 

"EB  for short’ stage in the pay scale of Rs.1640- 900
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1.172.1988. The applicant submits that the applicable~—fulsa:

are that a DPC shall be convened at~tHe commencenent of the
particular quarter during which an official's EB ‘“eccnes |
due and in case the conclusion of the DPC is that there sfculﬁ
hbe a postponement on account of adverse remarks in the Rtﬂsf’f
then the concerned individual has to be informed =sa _that¥
he can 4improve and further more' his case has to beg agaih.i
reconsiaered on regular annual intervals. Similarly., whero'
there are disciplinary proceedings, the rules require fhaf

sealed cover procedure should be adopted which shall be opened -

subsequent to the finalisation of the departmental proczedingn
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The applicant claims that there were neither adverse req
nor any chargesheet issued to him at the relevant time bu3 ;
even then no orders were passed on his crossing thel £3.
Accordingly, he submitted a representation dated 1&.3,199*A
fA-IIY by whieh time he had also come to knou that g ?PETﬁ
had in fact been convened and it had recommended his crto3eing
of EB. As no reply was received to his first representa‘tnyf

he followed it by two further representations /Annexuyrec I17

and IVY. In June 1991 he was informed by the Vigilante CelX™ .
of respondent No.2 +that initiation of disciplinary a:fic%
against him was wunder process in consultation with Oipictry
of Defence. This shows that the respondent No.2 ‘trad yei
to make up its mind to initiate any disciplinary proceeﬂing;
till June 1991. Further representations were made ®hy tha |
applicant fAnnexure V to VIIIV. Finally, it was in may.ﬂQBSﬁ
with reference to his 1last representation dated 106.3.71¢3/

that he received a reply that his case for crossing the Eﬁv
would be considered only after vigilance clearance is accorced I
Thereafter, he was issued two <chargesheets - ane in fcng”;
19817 and the other in June 1992. The secand cha:ge@hes@*
resulted in a wminor penalty of reduction of pay hy GLhreon

stages for a period of two years without cummulative effecr

and the relevant orders were passed in September 1392.
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.nary proceedings within a reasonable time -as the op

appeal of the applicant wuwas rejected in

applicant states that he has filed an 0OA

the Tribunal which is awaiting its turn for caonsideratian,:

14

The respondents in that OA have however stated in ttre Taegly

that the crossing of EB has been held up due to another cass

r

which would indicate that his EB case is pending"be;auﬁf
of the first charge memorandum dated 13.6.1991, The applicant

understands that this relevant enquiry report has

o

been furnished and the same is pending finalisation

disciplinary authority. ’

2. The case of the applicant before the Tribunal‘iﬁ
that the disciplinary proceedings initiated 1in 3un; 13701
cannot be made the ground for stopping his increment at En

which fell duye as early as in 1988, There was no decisicn

to initiate any proceedings against the applicant aﬁi the’
relevant time and he had also been found fit by the 598 $; 
cross the EB, In view of this position, the applicant saeg
a direction to the respondents to allow him to crase %hé!
EB with all consequential benefits including payment o

arrears of increments at 18¢% interest. He also ﬁéékv

=

direction to respondents to dispose of the pending diséiplii

report has been submitted in 1995.

3. The respondents in- their reply allege that +the

applicant has not stated the full facts. In particular,

he has omitted to state that the repiies to his Tepresenrntatisp.

regarding grant of EB wywere given to him on 9.5.1991. - They

also raise a preliminary objection that the relief clajinas

is barred by limitation as well as on merits. They sey tnat

DOP&T instructipns provide that in case disciplinary prozee-

dings are contemplated, the findings of the OPC  wavId be>

placed in a sealed cover and the same should be opened oanly
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conclusion of the proceedings. Since the disciplirary. |

after
proceedings for imposition of & major penalty were recommﬁndni;?
against the applicant in 1987 he could not be granted h:
increment on 1.12.1888. They admit that the ppC proceediag’
for the purpose were held on 65.12.1988 which cleazred hix
for EB but before the EB clearance certificate could be issun:
it was brought to the notice of the cadre controlling au?ha
rity, on the basis of a board of 1inquiry rteport, that

disciplinary case was contemplated against the applicani

in connection with acceptance of non-standard stores.

4. 1 have heard the l1d. counsel on both sides. Hipp it

Shri Rajan, ld. counsel for the applicant, argued that

this was a case of recurring loss to the applicant,

was no question of limitation. Shri Ramchandani, 1d.

for respondents, however urged that limitation would. ap;if
in the present case as the so called recurring loss wos
account of a specific event, viz., crossing of EB and t%i@
event is as o0ld as 1988. The applicant filed &n applicatf;w
in 1966, after a delay o€ eight years. He himself eadmif
that he filed a number of representations and it is cn fbc?f;
now that the respondents had informed the applicant as ﬁ;ﬁ'
back as in 1991 that a decision on the crossing of EB'uouié
be taken only after viéilance clearance uas accorded‘ﬁn ié 
conclusion of the disciplinary proceedings against hinm
It was therefore open to the applicant to agitate the wmatip
at that stage, in case he was aggrieved that there woso

violation of rulesron the part of the respondents. On carefy

consideration of the matter, I find merit in the

of Shri Ramchandani. It was held

GURDEV SINGH 1889 {17 ATC 287 that

an order has to approach the court for relief an

that the order against him is 4inoperative. In

VS. STATE OF _M.P. 1982 f2) SCALE 510, it was held
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cause of action shall be taken to arise an the date cf'nrdnz

of higher authority disposing of the appeal or represantufinn‘jé
In the present Case, the event took Place in December 1083.i5
Thereafter, representations wuere filed and in May 1291, tif'
Tespondents communicated to the applicant that his case férfA
Crossing the EB conld not be considered on account of 'tbz{
contemplated disciplinary Proceedings. The applicant himsel?'-g
states that he Yas aware even at that stage that no discipii{}'?
Nary proceedings uwere contemplated 1in 1888 angd furthaor pcxﬁ‘:i
that the DpC had recommended his case for Crossing thn £8

“ .

There is thus No change in the Circumstances NOT afy newu

b

facts have emerged material tog the case of the applicant -
between 1991 ang 1996, Yet the applicant has chosen to slee?

over the matter except to file numerous Tepresentations ¢¢

the Tespondents which have evoked the same response. Shri

(34

Rajan argues that since this is a matter of earning annugel

increments once ne Crosses EB, then with the 10ss af every
annual increment, the applicant acguires g fresh cause nF:‘}”
action. If this Teasoning were to be accepted, then there
would virtually he no limitation in service matters and laches

if an appii-~
cant were to come today before the Tribunal and agitate the_gs

matter once again and seek relief on the ground that Hut

for his supergession he would be entitled tg a8 much highox

Pay on the date he filed the application. The grievance c¥

the applicant here is that a8 final decision on his Ef

e s

been withheld, not that EB has been refused. As ane wken

the Tespondents pass g final order, it would be open te the

applicant, in Case he is aggrieved by the decision, to agitate

the matter in accordance with law.

contd. .. §..
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5. Uhile, in the 1light of the above disc Jsiop, T

concludethat the impugned decision of the respaondents conveayed
in 1991 as per Annexure 6 cannot be agitated by the appli:ﬁnt

at this late stage, the other part of the relief souwght et

by him regarding delay in taking a final decision is desaruiﬁn‘g;

of consideration. The apﬁlicant has, in this context, sauqgnt
direction to respondents to dispose of the pending gigcinli-
nary proceedings within a reasonable time as the inqpéry'
report was furnished in 1955. The resﬁondents cn theirt cwun
admission state that the disciplinary proceedingsv WETEQ
contemplated against the eapplicant right from 1985. flere
than ten years have since passed but the inquiry $as still
not culminated in a final decision one way or the other.

The respondents have given no explanation in their reply

4

regarding this 1long delay. In wview of this position,

consider it proper in the interest of Jjustice to give

=

direction to the respondents to conclude and decide the
disciplinary proceedings and inform the applicant of tho
decision within a period of four months from the ‘date; o *

receipt of a certified copy of this order.

The OA is accordingly disposed of. No costs,
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"R.K. AHODJAY

MEMBM
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