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CENTRAI. ADMINISTRATIVE TRIBUNAL
Principal Bench

O.A. No.719 of 1996

N .

15 - At

New Delhi, dated this the ©, 1997
HON'BLE MR. S.R. ADIGE, MEMBER (A)

HON'BLE DR. A. VEDAVALLI, MEMBER (J)

Shri M.K.Misra,

S/o late Shri B.P. Misra,

Adviser (Commercial),

R/o D-I/159,

Satya Marg,

Chanakyapuri,

New Delhi-110021. ..+ APPLICANT

By Advocate: Shri S.P. Singha
VERSUS

1. Union of India through

the Chairman,

Railway Board and ex-officio

Principal Secretary to the Govt. of India,
Ministry of Railways (Railway Board),
Raisina Road,

New Delhi- llOOOl.

2. U.0.I. through
the Secretary to the Govt. of India,
Ministry of Personnel, ’
Public Grievances & Pensions,
Dept. of Personnel & Training,
North Block,
New Delhi-110001.

3. Shri V.K. Aggarwal,
General Manager,
Northern Railway,
R/o 1, S.P. Marg,
New Delhi.

4, Shri M.R. Bhaskaran,
General Manager,
‘Raillway Electrification,
63, S.N. marg,
Allahabad.

5. Shri V.K. Agnihotri,
General Manager,
Southern Railway,
R/o 23, 'KAVERY',
Haddows Road,
Nungambakkam,
Chennai-600034.

6. Shri A.P. Murugesan,

General Manager,

Eastern Railway,

Room No.3,

Judges Court Officer Rest House,
Calcutta.
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. Shri §. Dharnis = .
General Manager, . ' _ \\\
Chittaranian LocomotiveWorks,
8, Sunset Avenue,
Post Chittaranian,
Distt. Bardhman, -
Pin Code:713331. fee RESPONDENTS
Ry Advocate: Shri K.T.5. Tulsi along with
Shri ¥.5.R. Krishna for
Respondents 1 & 2
Mone for Pvt. Respondents

JUDGHMENT -

Applicant has impugned paragraph 2.1.1 of the
Annexure to respondenis lTetter dated 8.7.87 (Ann. A~1) and
the inter se seniority ranking of the select 1ist of
officers of 1994 batﬁh approved for promotion as General
Manage}s andfor . their equﬁva1ent in the Indian Railways.
He Seeks a direction respondents to prepare a fresn select

“1ist of officers for aforesaig promotions based on the
seniority in accordance with Date of Increment in Time
Scale (DITS) as  aopproved in LWlSEﬁslefter dated 18.1.83,
and on that basis to gquash the promotion orders of
Respondenté No.3, 4, 5, 6 and 7 ﬂated 31,10.95? and praomote
applicant as General Manager from the date of promotion of
Mis immediate junior on the basis of the fresh select Tist,
with consequential benefits.

a
2. - Applicant comp¥eted successfully in IAS & Allied
Services Exam., 1961 and joined Indian Railway Traffic
Service (1962 batch) on 27.7.62 and admﬁtted]yﬁ as per para
1.2 of the impugned Aﬂnexure/hTS seniority was at- serial
Mo.13 amongst officers of his batch, whigh he continued to
retain and mevér challenged throughout his official caresr.
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He  held .various assignments and progressed upwards
in the éffﬁcia1 hierarchy. . His name found mention at ST.
Mo.28 of Re&pondents‘19§4 Select List of 34 officers found
suitable for promoticn as Genera1 Managers or eguivalent
(tnn.  A-3), whicﬁ include 6 IRTS officers of his own batch
(Ann. A-6) as well as Respondents 3, 4, 5, 6 & 7 balonging
to other RaiTway services, who have been placed at $1. HNos,
14, 15, 17, 18'% 23 of that Tist. His contention is that
for no fault of his own, but becéuge of the application of
ﬁmpugned_'para 2,1,1,hi$ poéitﬁon in the 19294 Select List
. : : - was depressed as a result of which he was not promoted
-against available vacancies of  General Manager  and

gquivalent. |

@ 3, SOOIt s commoﬁ ground that posts bf General Manage

and equivalent (Rs. ?300—?600) in Indian'Rai1ways do  not

belong to any cadre or service {there are 9 Group. A

G

ervices in Indian Railways) but are general posts filled

[#5]

e _ ' throuah selection from amongst Senior Administrative Srade
officers of 8 of the 9 Group & Services (excluding I.R.
Medical Service) as per Govt. of India's Scheme dated

16.7.86 as amended from.time to time (Ann. R-IV to R-VI).

¥
o

fs per this Schems, the Selectﬁoﬂ'Commﬁttee has to consider
~on merit, eligible officers of each of 8 Rai]way Services,
having regér@ to their inter sé senfority as well as their
seniority  in the respective services and prepare a panel.
For eTigiJiTiiy every .officer should on 1st July of the
vear in which se]éction is made,. be less thap 56 vears:

. have put in not less than 25 years of continuous service in




e

Croup A Service, and have put a minimum of 5 vears
in SAG. Promotions of empanelled officers are normallvy

be made in order of their inter se seniority, and only such
empanelled officers would normally be promoted as  would

nave at least 2 vears service left while oreparing the

panel. The Selection Committee is required to ensure. as
far as possible, that equitable opportunities are available
to offic of  different services: there is no  undue
prominence of  any particular service . {s): and  the

difference in batch vears between the junior most officers
of any two service included in the nanel is not ordinari’

more than two.

g. The principles and procedure for determining inter
swe seniority  of wmembers of CGroup A services in the
Railwavs is Taid down in the 1mpuanwd Annexure to Railwav
Board's Tetter dated 8.7.87 {#nn. A1 which has
Presidential approval. Para 2.1 of that fnnexure provides
that the inter se seniority as between members of any  two

Croup & services would be det :rmined by the DITS, but an

+

exception is provided in impugned para 2.1.1 that in  case

same batch, he will take a notional DITS which will be the

same as that of his senfor. Adnittedly DITS for a Group

k
direct recruit is his date of joining servicas in Juniocr Sra

5. Applicant complains that because of this impuaned
cxception respondents  have depressed Mis  inter e
senfority by about three months on account of Tate joining

z
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of Mis IRTS  batch-mate Shri V. Ganesh (87. Mo.b
of Annexure f-4)  who  was admittedly senior to him, and
“
whaose DITS s 2.11.82. Mis contention is that Skhri
Ganesh's 1ate_joﬁning cannot extinguish his own DITS, which
is 27.7.62 and down grade his seniority, more so when Shri
Ganzsh was not  even placed in the 1994 select Tist. He
contends that impuaned para 2.1.1 is arbitrary, unjust and
violative of Articles 14 & 16 of the Constitution besides
offending para 2.1 itself. He emphasices thalt the Supreme

Court has. held in various judgments that once an incumbent

iz appointed to 2 post according to rule, his seniority has

¥

to count from his date of appointment (in applicant’s case

&

27.7.67). Me avers that impugned pars 2.1.1 militates

against UPSC's

. Jetter dated 18.1.83 (&nn. #-8) advising

.1

that to resolve controvera&; of this nature, the DITS of
Tate joining senior may be  potionally ante dated to
coincide with the DITS of his immediate iunior, and asserts
that although UPSC had advised that this principle he

nilar cases, respondents had failed to do

—xb

applied in all =

so, which was discriminatory and malafide. It is contended

that this impuaned para contradicts the contents of Failuay

¥ 1ssuIng

.—;—

h

c
[

board's circular dated 30.11.76, and
impuaned Tetter dated 8.7.87 without consulting DPRPATAUPSC
the respondents have formulated the principles/procedure as
an administrative dnstruction and not under Art. 309, in

order to manipulate the instructions when it suits them.

1



. Respondents in their reply challenge the O0.A.
Peside pointing out that applicant dees not Fulfil the
eTigibility condition of heing Tess than 56 vears as  on
1.7.95 (his date of birth is 4.2:38},and the impugned panel
of 1994-95 from which 11 officers were appointed as General
Managers in Oct. 1825 bé;é% no longer valid, they deny
that the exception in impugned para 2.1.1 is violative of
drticles 14 & 16. They contend that it is inherent in the
process of fixing seniority, being only an extension of the
seneral princﬁp1esithat within the same batch the seniority
would be in order of merit in the batch as existing on
completion of probation, which applicant has accepted, and
which he never disputed throughout his official career.
They staté thét in SAG of IRTS, Sﬁri R.K. Puri (DITS
12.11.62) was senior o applicant (DITS  27.7.82).
The%efore “while fixing inter se seniority of Shri Puri,
officers of other services having DITS prior to his,
including respondents 3 t@ 7 had to be placed aone him.
Accordingly IRfS officers of the batch of Shri Puri (1962
hatch) and jﬁhﬁor to him including .applicant found place
below Shri Puri, in terms of para 2.1.1, because relative
seniority within a particular batch of a particular service
cannot be altered. - Thev state that UPSC's Tetter dated
18.1.83 deals with an individual case and upon further
examination was not found proper because it would not only
allow 2 1ate. joining senior to reckon his service in  the

Railwavs when he was not even in Railway Service or was

71
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employed elsewhere, but would have led to & mbre
intense feeling of injustice amongst the affected ofFicet

and generated more litigation. Respondents alsc derv tha

the impugned para 2.1.1 in any way conflicts with &h
contents of letter dated 30.11.76 in view of the

of principle (iv) therein by letter dated 23.4.91. Py
aver emphatically that the principles contained in impLned
letter dated 8.7.87 are being applied uniformly to memoe

of various Group A services, and contend that the igpugned

O

principle has been upheld in various CAT, Principa
rul ings.
% We have heard Shri Singha for the appli

Shri Tulsi for the respondents. We have also perused
materials on record: and given the matter
consideration.
not
8. applicant has/challenged Para 1 of the Pri=
for determination of seniority)accordﬁma to which wsithin
the same batch the inter se seniority would be in order
merit in the batch, as existing on completion of the p&ryiud
: » Mot
of probation. It is on that basislgpplﬁcaﬂt who  joined
IRTS 1962 batch on 28.7.62 was placed at S81. No
1962 IRTS seniority list. Those senior to him i bt
bach, despite having joined after him and having DITE 1
than his include S1. Na.1 S.Ro  Shahs: 81, Mo, 5

N.N.Vasudev; S1. No.6 Shri V. Ganesh: §1. WNo.f

R.K. Puri; S1. No.9 Shri A.K. MWitra and $1. o, L2

A
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shri B.,Prasad. Applicant, by not having impuGned 3?‘5‘?
IRTS sandonity 1ist st afy stage of his ¢Ppinie |
career from 1962 onwards, and thus having accepind :
that his senfority in his bateh would be dataminsd |
by his merit position and not his dats of joining/
DITS cannot now cl aim that a different criteria wiz. |
date of joining/DITS should be adop ted in dsi’;aminm@
his seniority vis-=a-vis officers of othar servinss 1
because if that were done, it wuld make him senic:
to shri S.R.,Shah and shri A KMitra alse of 189682
batch IRTS both of whom figure in the impouoned
combined 1994 select list and who joined aftar him,

al though adnittedly they were senior to him in the
1962 IRTS batche Similarly as it is not only
recruitment to the IRTS but to other Group *a’
Reilway Services which were also made in 1962, appliid
cannot legitimately claim that while the 1862 [ars |
seniority should continue to be maintained, §48r3
officers of that batch should be placad en blae abm.;
officers of -nother Group A service of that Bateh,
because if that were done, it would be patently

violatiwe of Articles 14 and 16 of the (onstitution,

S. The next question that needs to be addrassss 3@
that whether respondents were legsally compsient o
depart from the procedure outlined in UPSCYs laties §
187,83 (annexure=p8). W note that this letiar “sz:zw
part of the corrospondence between Railuay Minisiny |
and UPSC. Under the circumstance, if thes :g&;c’*de@"‘&,
Railway Ministry for good and sufficient ressons ‘
c0n81.derad it necessary as a matter of poliey to
swlwe another procedure to resolve controwesiss

of this nature, its 1egal compstence to M s¢ cannod
be questioned and such a procedure cannot be assaile

unless it is found arbitrary, illegal and violative
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of Articles 14 and 16. Even if the pmceL&(f z.,t.xz
in that letter is considered to be advice emsnsting)
from UPSC, it is well settled that UPSC's =dvies i8
recommendatory in characters 4 thout minimising
in any respect the serious consideration whicgh
the advice of a high Qonstitutional authority sugh
as UPSC deserwes, it is open to respondent Ministey
not to accept those recommendations, but in &hut :
event reasons for non- acceptance hawe to bs
communicated to UPSC for inclusion in their sowvual
report to be placed before each Housg of P arl iawnﬁi,.

under Article 323,

10, There are no materials to indicats Wisiher
this was done but even if that was not dne, “het
by itself may not givwe sufficient cause for our
in tervention, Respondents have stated in their
reply that asdoption of this procedure would4 not
only allow a late joining senior to reekon his
sarvice in Rpiluays from 2 date prior to joining
Rilway or was enployed elseuvhere, but would lesd «{
more frustration amongst senier railway officers. 1
shri Singha has no doubt contended that == the
antedating of a late joining senior would be only
notional, respondents’ app rehensions zre ! apgely
imaginary but in our view these apprehensions ss:gma::fi_;;
be disregardeds The adop tion of thie promedure wil
result in allowing a late joining senior to coumt ;s
seniority from 2 date oven bafore he entered Reii 4
service, when it is a well settled proposition of
law that seniority in a service can be reckoned

only from the date the employee becomes = membar of

that service.

11. Applicant has relied heavily on the oat
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g Hyderabad Bench judgment dated 26,4,96 in féﬂ::m-’

i

p.S.Rm I\Iso UOI & Others. Shti P.S. nm }‘i d% st !
IRTS 1962 batch officer whose DITS was 9.7.62, #i4

was in fact at Serial No,27 i.e. one place sho e

applicant in the impugned 1994 Salect List. His
grievance was identical with that of applicant
namely allegedly illegal angd arbitrary depression
of his position in that list on the basis of hise 7
DITS. The Hydersbad Sench in the aforssaid ju ﬂsmeﬁt

partly allowed the 04 to the extent of directing

respondents that ss and when sppointment of s} ;jzs.w
L officer to the post of G.m, / equi valent wss

considered during the curreney of subseguent

(i.e. 1995-96) panel, including the vecancy = on

31.1,96, they were to consider Shri pP,S. Am'sniTs

88 947,62 and reckon his seniority with reference

that date treating him within the age limit aa on

147. 95,

2. Against that judgment the uo1 Filed sLp
N0.22131/96 in the Hon'ble Sup reme Qburt, and al so
meanwhile sought clerification from the Hy derab sd
Bench vide M,A.No.611/96,0n its judgment dated
26,4,96, Ho ue ver, in the light of orders p asseyd by

the Hyderabad Bench on Ma No,611/96 sip No.22131 /98
along with SLP No,23940/96 yas allowed to be wuithdes
by the Hon'ble Supreme Gurt vide orders dated 13.§,,,:

13, Meanwhile another 1962 bateh IRTS offiper ;
Shri A.K.Mitrsa (Sl.No,26 oF impugned 1994 sslsct Lia ir

ASec Kine Similar zr}ﬂ
had approached CcaT Calcutta Bengh in 04 525/ *3% T™he
Calcutta Bench after discussing in detail the ﬂvrfgersg’s
8ench judgment in P,S,Re0's case (Supra)m its

judoment dated 1, 10,96 dismissed the 0,a,, hol ding

R SNBSS s

e s
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that Shri Mitra was not entitled to the iefas
claimad by him, The Calcutta Bench no ted 4t @ yar
though the Hydersbad Bench in P.5. Reo 's cose { Sup v
had found the rule of post dating DITS of an ;
early joining junior © hs wholly illegal, vexatious,
unsustainale etec ., still in the wul timate shalysis
did not strike down the rule snd indeed masds it cia;:
that the rule of preparation of integrated seniori i;v

list of officers eligible f rom different ssarvices

was not disturbed . To quote:

" Thus at the highest the Hy derabad 5 g ch ,
only decided in the facts and circumstesses
of that particular case that a certain :
date should be taken s the DITS of the

applicant before it and it ie By ne means

an authority for the genaral prepo si tion

that in any case the DITS of the lats

joining senior should be antedatad to

coincide with that of an early joining

junior.™
14, Inter alia the Calcutta Beneh in pars 7 of § ?%
aforesaid judoment al so observed that the lettas ‘
dated 18.1.83 was by no means the last word on the
subject i.e. because the rule of antedating the nirs |
as suggested and agreed upon appeared to ha mmi?‘&\s%'

unfaire

15. There is nothing to indicate that the

aforesaid judament of the Calcutta Bench, which as
pointed out, has dealt extensively uith the

Hy derabad Bench's judgment in PeSsRa0's case (Suprs)
as well as other relevent rulings on this subject, "m@g
not become final and judicial propriety praciudes j
us from taking any different view, Indeed, awr on
merits we find no 900od reason to take a diff grent

view than the one arri ved at by the cart Caul cutia

s

Sench in A.K.,Mitra's case (supra), In this connection




we note that the Cal cutta ngh hQ_S pril;'f‘*;:ar:r;:fggf g

analysis by the following:

"In the first state we would liks to state su
indeed pointed out by respondents the
observation of the Hon'ble Supreme Durt in
RI & others Vs. C.M,Sahasramem-n & cthers

AIR 1986 SC 1830 that in Service jurisprud
there cannot be any rule which will satisfy

each and every employee and ifs comastl futi
had to be judged by considering whethar it |
fair, reassonable and does justice t» the

”M'y»;'l"y of the enployees. The wisdem of -:
this observation can kindly be over-emphasi
and it is therefore pertinent to bear in vw%
that it would be futile to except any &gﬂwﬁ
for all evils,

16. Wth respect, we subscribe fully to the

aforesaid observation,

17. In the course of his arguments, Shri Singhe

has referred to a number of other rulings im;ludiﬂg%
the Direct Recruit Class II fhgineering Secrvicas
Association case 1990 (24) ATC 348; 4,8.8hamma i,
Haryana State Electricity Board. 1994(27) aTC 166;
IRTS association Vs, UOI SL] 1994(3) caT 408; 5.8,
Das Vs. UDI 1992 (20) ATC 600; Y.K.Gupte s, E=in=0)
1986 ATC 693 CAT and CAT Bombay Bench's judgment
dated 23,8496 in 0,AN0,184/95 M.p Kamal Gal us.

Rail way Boarde In the light of aforesaid rulings g
has contended that the applicant®s seniority has 'ry
be oounted from the date of his appointment asnd :
officers appointasd earlier have to be hald sanior

tho se appo inted 1 atere

18, We have already noticed that the applicant
h2s at no stage ever challenged his seniority
position at Sl. No,13 in the 1962 IRTS seniority

list, which was prepared on the merit position ¢f

A
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the 1962 batch of IRTS Direct Recruits, wherein
gpplicant was adnittedly junior to many officess
of his batch who joined 1later than him an: bhesa
DITS was subsequent to hime In that b aokground ahd
al 8o the fact that para 1.2 of the Pringcinlas and f
Procedure for detemining the interse seio ridty
which provides that within the same batch the
interse seniority would initially be in order

of merit in the batch as existing on complation
of the period of probation has not heen imp uoned,
the rulings relied upon by Shri Singha 40 not

help the applicant,.

19. In the result, relying upon the ratis
of the judgment of the CAT Calcutts Beneh dates |
1.10.,86 in 04 No.525/96 A.KMitre Vse 01 & o g
which we hold is fully applicsble to the

the present cass, the 0p is dismissed, No cosis,

A\Ve—ll_{_\__)‘«_\_k_\/_,o /A/»Lj;
( DR.A.VEDAVALLI ) { S.R.ani0¢ )
MEMBER(D). MaBerR(a).
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