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CENTRAL ADniNISTRAlIUE TRIBUNAL
PRINCIPAL BENCH; NEU DELHI

O.A. NO.497/96
uit h

O.A.No. 548/96

Neu Oslhi, this the j2^ - day of April, 1996

Hon*ble Shri S.R. Adige, nember(A)
Hon'bls Smt. Lakshmi Suaminathan, Member (3)

O.A.No.497/96

Inspector Bal Kishan, No,D-l5l9,
Delhi Police,

i  c/o Mrs. Avnish flhlaUat,
I  243, Lawyers* chambers,
I  ̂ Delhi High Court,
I  Neu Delhi.

By Advocate; Mrs. Av/nish AhlaUat

... Applicant

\Js.

1. Union of India through
Govt. of National Capital
Territory of Delhi, through
Commissioner of Police,
Police Headquarters,
MSO Building,I.P. Estate,
Neu Delhi. ,

2. Shri U.N. Singh,
Senior Additional Commissioner
of Police(Admn.)

gv Delhi Police,
Police Headquarters,
MSO Building,
I .P. Estate,Neu Delhi. d o _i i.r  ufcj-iix. Respondents

By Advocate; Shri Arun Bharduaj

0«A. NO. 540/96

/DTc Hukam Chand ,No.21-a(PIS No.28720432), Delhi Police
c/o Mrs.Avnish AhlaUat-,
243, Lawyers* Chambers,
Delhi High Court,
Neu Delhi.

By Advocate; Mrs. Avnish AhlgUat

\/s .

0 • • Applicant
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tS Union of India through
Govt. of National Capital
Territory of Delhi, through
Commissioner of Police,QbIhi,
Police Headquarters,
M.S.O. Building,!,p . Estate,
Neu Delhi,

Iv .f

2. Shri M,A. Sayed,
Beputy commissioner of Police/HQflK
Delhi Police, ^
Police Headquarters,
flSO Building,
I»P, Estate,
Neu Die Ihi, o „ ^ .OB, Respondents

■

By Advocate; Shri Arun Bharduaj

order

Nrs. Lakshmi Suaminethan, Member (3) t;

The epplioants in these tuo applications

(OoA* Noo497/95 and 0,fl,Nau,fl,No,S4B/96) are aggrieved by the
• Iissue of the shou cause notices dated 15.2.95 end 19.2.96 |

issued by respondent No.2^ respectively. In the shot,

cause notices, the applicants have been asked to shou cpusl
as to uhy their promotions to tte higher

y  ranks passed wit|>

affect from i987 end 1985, respectively, s hould not be
cancelled end they be reverted to their substantive ranj
of SlUxB) and Constable uith_immedietB_effec^ as ppr tho_ !
provisions contained in FR-31-a. Both t-ho i • '

A. Both the applicants had '

been alloued a period of m i.P raoo or 15 days to give their reply
to the shou causa notices.
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497/96 the applicant had prayed for an ji
i- : ■ •

.  '

interim direction to the respondents restraining them {
-  . ; :rom proceeding further in respect of shou cause notice

dated l5o2.96. Interim direction had been giuen on l3,3o9|

that any action taken by the respondents uould be subject ?;

to the Wcome of the D.A. Another order had been pasaal
by the Hon'ble Acting chairman on 18,3.96 that O^Ao 548/|6 '

should be placed for consideration for admission alonguithi'

O.A. 497/96. The respondents have filed a short reply In 1' ^

application &'0fl 497/96and rejoinder had also been filed.
i' ' '

=ince bQth these cases raise similer issues, they uera

heard tegether and are being disposed ef by this order.

!-

3o For the sake of convenience the brief facts in

O.A. 497/96 are being referred to here. Tte applicant. I
who joined the Delhi police as Sub-Inspector(Executlue) I
on 7,4.77, uas ccnfiroed in that post on 31,12.86, m a I

_  !•

y and theft case in 1985 uhich uas Inuestigated by the
Officials of Police Station Sultanpuri, one of the accused I
filed a petition in the Suprene Court in uhich the Court S

?!

directed that the respondents - Delhi Police-should
investigate the better against all the officials uho_aoare ... i'
investigating that case. Conseguent upon that investigation i!
n« N0.11 under sections 34l/342/323/330/l 6i ipc uas j
registered at police Station Sultanpuri on 12,i.ss,

U - 7
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j  That case is still pending trial in the cdurto'

■ ^ y !;
According to the applicant, on 27o6«85 he was conveyBd|

.  ,f' ' i-
certain adverse remarks by the Revieuing Officer in 1

his ACR for the period 1.4«84 to 2lo9ol984o The
i'

i! Reviewing Officer in his remarks had mentioned that i;'
iP i; '
!  ̂ the applicant had been named in the FIR as a Po^ce

m

Officer for beating the accused persons© The applicant

ade a representation against these remarks which

he states is still pending. The FIR against the

applicant uas filed by the Crime Branch of Delhi

Police in February, 1986 but the applicants mentioned j
i'

r

in the challan were not arrested. On 3l.l2ol986 the '

■  , i,
applicant uas confirmed as Sub Inspector© AQain at >

i:

the time of crossing the efficiency bar, the applicantj
1

!; ■
Was not allowed to cross the sahe because of the

\
pendency of the FIR© However, the applicant Was givsn ;

an out of turn promotion on 23.9.1987 under Rule i

j  i l9(li) of Delhi Police (P romotion & C^ofirmation)

J  ; Rules, l980|bBCause he claims that he Was able to j
■r ■ . '

solve an old bank robbery-cum-murder case where a

large amount of money was involved© Thereafter, a

regular list « F* was prepared on 23.5©l988 and the

applicant Was promoted as Sub-Inspector on reguler

basis also.'

4. Wrs Avnish Ahlawat, learned counsel for the

i; .

1

j  ■
applicant submits that at each time the applicant was

;

'
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considared for promotion/regularisation in hig higher f

Ipost, the respondents must have considered his ACRs

in the entirety. Therefore, she submits that it yas !

not correct for the respondents to say in the impugned |

shou Cause notice thgt they became auare of the pending!'

criminal case in FIR 11/05 only in Plarch, i994 while

i
^  /another }%dealing with / case of o^e S.I. 3ai Chando

Regarding the case of S.I, 3ai Chand.uhom the applicant ̂

states IS one of the accused in the FIR he hgd fifed ^
t-0,A, in the Tribunal (OA NO.80A/87) in 1987 and the J

department uas euare of the pendency of the case

against all the officials even in 1987. Later a shew 5

Cause notice issued to Shri 3ai Chand on 17.8.93,uas

also challenged by him in a petition (OA No.1918/93)

before this Tribunal uhich uas finally disposed of by
e judgment dated 8.7.94. Mrs Avnish AhlaUat, learned

counsel, therafcre. submits that to say in the impugned ]
oho, cause notice that the respondents got notice of

the FIR and the pending case against the applicant only ■

in narch, i994 on the face of it is factually incorrect
The learned counsel submits that the respondents were
fully auare of the applicant's inuoluemant in tha

oriminal case but because he uas etheruise a good officer §
"bo had earned commendation certificates and outstanding ?
Foporta ha has aamOd; several promotions, ignoring !
the FIR. i

!:■

1
't:

. . -i;

: L

;  .
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5o The second argument of the learned) counsel for

the applicants is that this is not a case of erroneous

promotion which is covered under PR 31-A and there

are no rules and regulations which prohibit promotions -
t:

I'
merely because of pendency of a criminal CaOOj> when I;

otherwise the applic ant is considered fit by the r
ii'

department o She has also submitt ed that under the

provisions of Rule l9(ii)i of the Delhi Police (Promotion

& Confirmation) Rules, 1980, under which the applicant |i

got an out of turn promotion, this haS beert done by f

the Commissioner of Police with prior approval of the

Administrator ioSo the LtoGovernor of Delhi wharsas

hr

f

i\

the show cause notice has been issued only bv a Senior '
i;

Additional Commissioner of P olice> uho is not tho
i;

competent authorityo It has also been pointed out that
a  j,

the officers concerned in FIR 11/85, including tlVb t
r

' •applicant, have been defended by the respondeiit© and i

no arrests haVe been made so f ar, as they have been
,1

granted bail by the court

6. In the above circumstances, Mrs Avnish Ahlauat, j

learned counsel has strongly urged thgt the impugned t

shou causa noticss against the applicants may be quashsd;:
; ;

and they may not be reverted to a lower rank after i

J:;

•U

l^thsy have ucrked as Inspectur for more than nine years
i-

■  'x:

•; ■ ■ :: -n



,-rj

y

fj

-7-

in the case of applicant in OA 497/96, and as Head f :
i  ■ ■ . •;

i] ■

Constable in the case of applicant in OA 548/96 uho

had been promoted to that post more than 11 years

t ; ; . ;

backo She relies on the judgments of the Suprems Couft ,

in Upendra Singh v.UOI (3T 1994(l) SC 658) gnd State [• ;'

of Punjab & Ors v.Chaman Lai Goyal ( 1995) 2 SCC 75D>j; ' ;

to-shou that in exceptional cases, like tha ones j

here, where the applicants had worked for a number of I

years in tha promoted posts without blemish, there

Was no reason to revert them, as threatened in the

show cause noticeso Therefore, she has prayed that :

the show cause notices dated l5,2o96 and l9.2ol996

in the two applications may be quashed® Alternatively/ '■

the learned counsel has submitted that if this prayet

is not granted at this stage, in the facts arid

circumstances of the case since both t'he applicanta ;
j: ' ■ . ■- •'

have worked in tha higher posts for a long time, and }i

if the respondents were to pass an adverse order

reverting them from the posts of Inspector and Head i
J,

Constable, respectively, to the lower posts, the S

Tribunal may be pleased to stay the operation of tha }

orders for an appropriate period^of say three weeks, a|

has been done by the Tribunal in order dated 11,9.95 ; ■
in OA No. 1678/95 ( Copy of the order placed on recordIlv
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/  7» The respondents have filed e short teply ai^cJ ee i
</ ^ ^

/ff have also heard Shri Arun Bharduaj* learned counsel for r
M

the respondentso The respondents haVe contended that

!  this application is not maintainable and should be
i

rejectedo Shri Arun Bharduaj,learned counsel, has .'■>

contended that a show cause notice is not an 'order'
?  ■ ■

■jr

uhich.has been passed by the respondents within the
f

provisions of section i9 of the Administrative Tribunals i;

Act, 1985o He relies on the judgement of the Supreme
[

!• ■
Court in State of U»Po v# Shri Brahm Putt Sharma & Anr^ ii

(JT 1987 (l) SC 57l)o He contends that the purpose of i:
r

issuing the show cause notice is to afford ah opportunity;
r

of hearing to the appliant and only thereafter the 1

competent authority will pass an ordero A final cbc is ion H

will be taken by the competent authority after the }

applicant files his reply, agains t which- .he eppliO'OftI i!
r'

can file an application in the Tribunal, if he is | ■

aQQrievedo He, therefore, contends that the aPPli? snts
■  i'

are in no Way justified in asking for the quashing of

the show cause notices at this stageo He further contends
■  ii ■

"  ! .
that undertho provisions of FR 31-A, any erroneous

promotion can be cancelled when it is brought to the

notice of the appointing authorityo He has also drawn

our attention in the file in which the Commissioner of

Police had ordered the issue of the impugned show cause

f;.
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notice. Ha contends that the respondents have pouar

to rectify a^y erroneous promotions uith consequantiai

;

•y

j  results of reverting the officer, if the full facts

had not been placed before the competent authority at

the time of promotion, as Uas the facts in this case*

1; t

i

r.

He relies on Bal Kishan v,Delhi Administration & Ahr. i
"  ■ ■ .'.I'

(aIR 1990 SC 100). He, therefore, submits that the

appli ants haVe not made out a"/ case for quaShing

the shou cause notices at this stage and it is for ;■

the competent authority to consider the matter and

Pass an appropriate order. He further submits that at

this±age the Tribunal ought not to pass any orde^

staying the operation of any order that m^ht be passed

by the competent authority in pursuance of the show

i-

-(

 .
?' ■ :

:  ' fi"
! ■ :

■

Cause notices . He submit^;that such an order uduld hampeij
j  the pouers and discretion of the respondents to pass an i ;

;■ appropriate-order-and. the applicant can approach the TriburtYi:.
i  after such an order is passed,if aggrieved.
I  8o Ue have carefully considered the record and the i

;3j arguments of both the learned counsel for the parlies®

1^6 case of Bal Kishan, Inspector, the shou

r';

I  ;

Cause notice dated 15-2-96 uas received by him on 4o3o96s ^ !

He had filed this application on 5,3.96 and thereafter

i  he has filed a detailed reply to the shou caude notice

addressed to the Senior Additional Commissioner of

Police on 15.3.1996. Ue note that in this reply, the

applicant has referred to all the grounds he has ta
-  , . f ■

'T,;
?, n:--'

•  ' I •

r  ■
T' ••
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in this application, including controverting the statements

made in tha shou cause notice that the respondents got I i
-  f.

notice of the criminal Cgsa in FIR il/85 only in March, 1994^1
The respondents hgUe taken the stgnd that gll these points - ^
uill be considered by the competent authority while

1:. "Parsing tte final ordero

'  .0lOo fine of the grounds alleged by Mrs Av/nish AhlaAJat, ' i
learned counsel for the applicants was that the show

«  :

factMal in nature end haue.te be neeesaerily verified
fro™ the reoords. Ae already nentioned above, theee very

cause notice has not been issued by the competent authority
Her point use that since the applicant had earned an out
of turn promotion under Rule I9(ii) of the Delhi Police
(P rorootion and Cireirmation) Rules, 1980, which had been f
dona by the Commissioner of Police with the prior approval
of the Lt,Governor of Delhi, the show cause notice cannot
be issued by the Senior Additional Commissioner of Police.,
Us have seen the record, which was produced Jjy Shri Arun
Bhardwaj, learned counsel for the respondents, which shows
that the show cause notice has been issued with the
approval of the Commissioner of Police. This cannot be
taken as a final order and we do not, there fo re. see any
legal infirmity in the show Cause notice being isSued by
the Senior Additional Commissioner of Police.
Jls TJm^er_^i,ntantions raised by the applicant ere

i'

L

t .,

I

 ■ r

' - ' ', i:
• «

:

 ,

i! - ■ •

t
s.

'7 ■
'  ii • i

r  .

r' ■
:  ■ r
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12. In UOI & Ors v.Upendra Singh ( 1994(3) S0C35?)

the Supreme Court has held in a similar case uhere

charges had been framed in a disciplinary inquiry

that "the Tribunal or court can interfere only if on
I

the charges framed ( read uith imputation or particulars:

i  . 1:
I  og the charges, if any) no misconduct or other

K\ j'' points haVa been elaborately taken by the Applicant in
1  ■ i

I  the reply to the shou cause notice addressSd to the 'i '

}  . . . T/rf  Senior gdditional Commissioner of Ppliceo j |
■  ■">

irregularity alleged can be said to have been made

out or the charges framed are contrary to ariy iau«®

It uas further held that at that stage," the Tribunal

had no jurisdiction to go into the correctnaoo or

truth of the charges and the Tribunal Cannot take

over the functions of the disciplinary authority." 1 ;
-' r ■

(See also the receipt judgment of the Supreme Court in ^
i;.

State of Tamil Nadu and another v.SoSubramaniam ! !

(3T 1996(2) SC 114), The principle laid doun in 1

Upendra Singh»s case is fully applicable to the facts ;;

in the present case, as the competent authority has [
i; .

still to take a decision in the matter in uhich the
5:.

impugned shcju cause notices have been issued. This is i

also a Case which involves the verification of fapts

from records available uith the respondents^ £ven after i

the competeni. authority takes a decision on uhich the
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applicant faels agsrieued, the matter can ba brought
before the Tribunal, uhich can than lock into thq
correctness of the findings recorded by the competent
authority taking into account the facts in the case.
13. Having regard to the observations of the aupreme
Court in UDI i Ora v. Upendra Singh (supra) and State of
Tamil Nadu v.S.Subramaniam(supra). ue are of the vieu
that in the circumstances of the Case, in the first
instance it ig onlv corronf r,r4 *> • i. l •niy correct and fair that the competent

authority considers the issues raised by the aPPlt ant
n the reply by passing a detailed and a speaking order

after verifying the facts from the records. In the
circumstances of fhnces of the case ue do not think thgt the

P gned shou cause notices dated 15.2,96 and l9.2oi936
in the tuo applications dealt uith here should be gusshed
at this stage. Thi=! nra ,•prayer is accordingly rejected.

•  Houever, ue fonl fh *■ ,* i.i-a  in the Particular fgcts and
circumstances of the cpsp fhc n-ase the alternativ/e prayer of tho
applicants has merit. It is noted that the aPPlicanta

a  and Hukam chgnd have been promoted uith effect
from 23.9.87 and 30.12.,985,respectively, and tbay have

'-=-ataa for a number of yeass setisfaotorily. The only
O"ond taken by the respandanta in tl. shou causa noticaa
as to uhy they propose to cancel thp 4-

^  cancel the promotion orders
and
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revert the applicants to their substantive ranks with

iramediate effect, is on the ground that the proHiotitfhs

uera erroneous because certain facts uere not brought

to their notice till March,1994. Taking into account

ll

■ f.

these facts ue see force in tha argument of the Isarnad

counsef for the applicants that any adverse reversion

order uhich may be passed by the competent authority J .

}  ;
should be stayed for a reasonable time so as to enable ,

I  ■ ■them to seek such remedy as is open to them in accordance'
J; ■ :

uith lau. Ue find that the balance of convenience is
;r , "

in favour of the applicants and also that irreparable v ^

damage uill be done to them if any adverse order thst 1

■  ■

may be passed by the competent authority is hot kept in '

abeyance in order to enable them to seek such remedy as. | .

Day be available to them in accordance uitl;\ lau.

do not agree uith the submission of the learned counsel i!

for the respondents that such an order in any uay hampsrp

the discretion of the respondents to pass an appropriate .

order.

15 In the result uhile ue do not think that this is g'
uith

fit case to interfere/ the shou cause notices at this

stage, ue dispose or tlTe—tuo a ppiT.catTdhs~(0.A.No.497/95 any

0.a*Mo.548/96) uith the following directions;-

i. ,
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a/

'  ̂ N ti| i) In O.A. 497/96 since the applicant has already I
i  a reply to the shou cause notice dated '

-  15.2.96, the respondents are directed, to pass i

I  a detailed, reasoned and speaking order taking

into account each of the grounds taken in the

jl representation within one month of the receipt

I  , ^ ® order; after giving him a
I  -reasonable opportunity of being personally heard.
!  ...I  11) In O.A. 549/96^ in case the applicant has not filed

the reply to the show cause notice dated l9.2o96

^  so far , he should do so forthwith even at this {
stage, which shall be considered by the respdndentol
The respondents shall thereafter pass a detailed, ^
reasoned and speaking order thereon, after taking f
into account each of the grounds urged by him T
and giving him a reasonable opportunity of porsonal|
hearing, if he so desires^ within one month of the ,: i
receipt of his reply to the show cause notice. =

■

i.

iii) In the event the respondents pass any order f
uhich adversely affects the applicants, as
proposed by them in the show cause notices^
that decision shall be kept in abeyance for
a period of three weeks from the date the ordet
IS communicated to t he applicants.

16. The Q.A. is dispesed of in terms of paragraph
15 above. No order as to costs.

^

\\

;

-f:

i  • '

■w ' 6' '6^


