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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

O.A. NDO.497/96
with
- D.A.No. 548/96

New Delhi, this the 2Ll . day of ppril, 1996

Hon'ble Shri S.R. Adige, Member (A)
Hon'ble Smt. Lakshmi Swaminathan, Member (J)

0s 4.N0.497/96

Inspector Bal Kishan,No.Dp-1519,

Delhi Police,

c/o Mrs. avnish phlzuat,

243, Lauyers! Chgmbers,

Delhi High Court, _

New Deglhi, eoe Applicant

By advoc:te: Mrs. pvnish ahlaugt

Use

1 Union of Indiga through
Govt., of Nationzl Capital
Territory of Delhi, through
Commissioner of Police,
Police Headquarters,
MS0 Building,I.P. Estate,
Nsw pelhi, - .

2. Shri VeN. Singh,
Senior Additiongl Commissioner
of Police(Admn.)
Delhi Ppolice,
Police Headquarters,
MSO0 Building,
I1.Po Estate,New Delhi. °s e Respondentsg

By advocate: shri Arun Bharduwsgj

DA NO. 548/96

Head Constable Hukam Chand ,No.21-p
(PIS No.28720432),pelhi Police |
c/o Mrs.pvnish AhleUatj e e
243, Lsuyers? Chembers,

Delhi High court, o

New Delhi, . e Applicanf,

By Advocgte: prs. Avnish Rhlauat

Vs .
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- Provisions contained in FR=31

2

% Union of India through .
Govt . of National Capital i
Territory of Belhi, through
Commissjioner of Police,pelhi,
Police Headquarters,

MeS.0. Building,I.P o Estate,
New Delhi,

o A SR et -

2 Shri NOAQ Sayed, ] ) .
Beputy Commissioner of Police/HQ(1),
Delhi Police, : v
Polics Headquarters, ;
MSO Building, - I
1.P, Estate, . _ .
New Delhi, ooe Respondents L

By Advocate: Shri Arun Bharduwaj

ORDER._

Mrs. Lakshmi swaminethan, Member (3) ;f

The applicznts in these two applictions 2?

(Do N04497/96 and 0+A+N0.548/96) are aggrieved by the |

KR

issue of the shoy cause notices dated 15.2.96 and 1902a96;f

issued by respondent N0.2)respectively. Ih t he shouy

cause notiCES, the applicants have been asksd to shOU'caUS@

as to why their promotions to the higher ranks passed uité:

ef fect from 1987 and 1985,respectively)should not bg

cancelled and they be reverted to their substantivg ranks

of SI(Exe) and Constablg with inEQEEEQ_Effegﬁ @g_pg:rphgmhi;

~As Both the applicants heg
been allouwed a period of 15 days to give theirlreply Cf

to the shou Cause noticgse

TS e R e - e e
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20 - In Dep. 497/96 the applicant hed prayed for an |

oo
W
oo

interim direction to the respondents restraining them
from proceeding further in respect of show cause noticeg
dated 15¢2.96. 1Interim direction had been given on 13;399%

1

that any action taken by the respondents would be subject j
to thefbutcome,OF the D.A. Another order had been passe%
by t he Hon'ble Acting - Chairman on 18.3.96 that 0.4. 548/%5
should be placed for consgiderstion for admission alonguiFhi
OcAe 497/96. The respondents have filed a shdrt reply in f;
applicat ion %Og'dm/Qﬁand re joinder had also been filed. :

Since both these casess raise similar issugs, they wsra

heard together and are being disposed of by this order.

3o For the sake of convenience the brief facts in
OeAe 497/96 ,re beipg referred to hera. The applicant, |
who joined the Délhi Police as Sub-InSpector(ExecutiVa) ?
on 7.4.,77, was confirmed in that post on 31.,12.86, In 2 f
robbery and theft casg in 1985 which was investigatag by thg]
of ficials of Polics Station Sultanpuri, ons of the accusad %
filed a petition in thg Supreme Court in wvhich thg Court ;

directed that the respondents - pelhi Police-shoulg
investigate the matter againgt all the officials who :uare
investigating that case. Consequent upon thgt iﬂUBStigatigﬂgy
FIR No.14 under sec£idns 341/342/323/330/151 IPC was i

/é’,/_ registered at Police Station Sultanpuri on 12,1.85,




applicant was promoted as Sub-Inspector on regulsr
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That case is still pending trial in ths gourts

i

According to the gpplicent, on 27.6.85 he uas-conveéed?
cert gin adverse remgrks by the Revisuwing Officer in
his ACR for the period 1.4.84 to 2109.1984« The

Reviewing Officer in his remarks hzd mentioned that. i
the agpplicant had been named in the FIR as a Polics

Ofﬁ?cer for beating the accused persons. The appliCanti
made a representation against these remarks which

he states is still pending. The FIR against the

applicant was filed b* the Crime Branch of Dalhi
Police in February, 1986 but the applicants mentioned
in the challan were not arrested. On 31.12.1986 the ;
applicant was coﬁfirmed as Sub Inspector. Again at ;
the time of crossing the efficiency bar, the appliCaﬁté

{
}‘,'

was not allowed to cross the same because of thsa
pendency of the FIR. Houever, the applicant was given |
an out of turn promotion on 23.9.1987 under Rule i
A . . . 1 .
19(ii) of Delhi Police (P romotion & Cgpfirmation)
Rules, 1980'because ‘he claims that he was able to
solve gn old bank robbery—cum-murder case uher9 a
large amount of money was involved. Thereafter, a

regular list *F' was prepared on 23.5.1988 and the

basis alsooe

4, Mrs Avnish Ahlawat, legrned counsel for the ,
{1.

applicant submits that at each time the applicant uas i
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considered .for promotion/regularisation in his higher

post, the respondents must havs considered his ACRs

in the entirety. Therefore, she submits that it was

not correct for the respondents to say in the impugnedi§
show cause notice that they became suare of the pendingg

.

criminal case in fIR 11/85 only in March, 19% vhile
¢eafﬁng with /anogzgg of ‘onék2  3.1, Jai Chando
Regarding the case of S,I, Jai Chand. whom the.applicanté?
states is one of the accused in the FIR he had fikd ‘
O.Re in thse Tribungl (oA No.804/87) in 1987 and the ‘
department uas‘auare of'the'pendency of the cageg
against all the officials even in 1987, Later g show
- Cause notice issued to Shri Jai Chand on 17¢8°93,uas
also challenged by him in g petition (o No.1918/93) |
before this Tribunal which wgs Finally disposed of by

a Judgment dated 8.7.94, Mré Avnish Ahlabét, learned

counsgl, therefore, subﬁits th

at to say in the impugned

sha cause notice that the respondents got notice of

the FIR and the pending cgase agéinst the applicantronly
in March, 1994 on the face of it isg factually incorrect o !
Tba learned counssgl submi§§ that the respondents wars
fully suars of the épplicantﬁs involvament in the

crimingl cgase byt because hg wgs otherwise g good of ficer |

who had sarnegd commendat ion certificatasg and‘outstanding ¢

reports he has eary & d- Sevaral promotions, ignoring

the FIRO
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S5e The second argumant of the learned counsel for
the applicants is that this is not a cass of erronsous

promotion which is covered undsr FR 31-A and there

are no rulss and regulations which prohibit promotions
merely because of pendency of g crimingl cgse, whsgn
othgruisas the appli ant is considered fit by the
dep;ftment. She has also submitted that urider the i
provisions of Rule 19(ii) of the Delhi Police(PrbmotiDn?

I
i

& Confirmation) Rules, 1980, under which the gpplicant

got an out of turn promotion, this has been dons by
the Commissioner of Police with prior approval of the

Administrator i.s. ths Lt.Governor of Oelhi uheraas

the show cause notice has beesn issued only by a ggnior

Additiongl Commissionsr of P olicg, who is not thg

competent authority. It has also been-pgﬁntad out that
the officers concerned in FIR 11/85, including t 0
applicant, have bsen defendad by the respondsntg and ‘ !
No arrests have been mads so far, as they have béen "

granted bail by the court,

6o In the abovs circumstances, Mrs Avnish AhigUat,li

lgarned counsel has strongly urged thgt the impugned

"show cause notices against the gpplicants may be qUashgﬁ?

and they may not bg reVefted to g lower rank oftor ?

they have wor ked as Inspector for more than hine years E

s p— Wl T e—me——




Constable in the case of gpplicant in 0A 548/96 uho
had been promoted to that post mors than 11 years

backs She relies on the judgments of the Suprems chfi

-7-

of Punjab & Ors veChaman Lal Goysl ( 1995) 2 SCC 750}

&

hare, uwhere the applicants had worked for g number of |
years in the promoted posts without blemish, there

Was no reason to revert them, as thresatened in the

a

in the case of gpplicant in OA 497/96, and as Head

L ks A e St < e i omih

a

o
i
!
i
{

in Upendrg Singh v.U0I (3T 1994(1) SC 658) and: State |

E

1
a

show cause notices. Therefore, she has praysd Enat

the show cause notices dated 15.2.96 and 19021936

i

to-'shou that in exceptional cases, like the ones i

i

ey
[
M

i

in the two applications may be quashsdo gltarnativelyg

the learned counsel has submitted that if this'prayar;A
is not granted at this stage, in the factg and

circumst ances of the cass since both the applicants
have worked in the higher posts for 5 long time, and .

if the respondents were to pass an adverse order

~reverting them from the posts of Inspactaor and Head

Constgble, respectively, to ths lower posts, the

orders for an appropriate period of say three wssks, gé.

in DA No. 1678/95 ( Copy of the order placed on record?f

.

Tribunal may bs pleased to stay the opsration of ths

has bsan done by the Tribunal in order dated 11.9.95

i

i

it

!



o The respondents have filed g short reply and e

have also heard Shri Arun Bhgrduaj, learned counsel for %i

the respondents. The respondents have Eontended that
this applicafion is not maintainable and should bs

rejecteds Shri Arun Bhardwaj,learned counsgl, has %
contended that g shouw cause noticas is not anf'order'
whidh. has been passed by the respondents within tha

provisions of section 19 of the Administrative Tribunalsii

Act, 1985. He relies on the judgemaent of the Supreme

Court in State of UePo ve Shri Brghm Dutt Sharmg & Anre
(31 1987 (1) SC 571). He contends that the purpsse of.

issuing the show cause notice is to afford ah oppar tunity.

of hearing to the applimnt gnd only thereafter the

4

competent authority will pass an order. A fingl cecision

Wwill be taken by the compatent guthority after the

¥
applicant files his reply, against which: .he e3pl-Heant

can file an application in the Tribunal, if he is
aggrieved. He, therefore, contsnds that the gpplic ants

are in no way justified in asking for the quashing of

Y
b1

the show cause noticesat this stagse. He further contends

3

that under.the provisions of FR 31-A, any erronaous

promotion can be cancelled when it is brought to thg

notics of the appointing authority. He has plso drawn -
our attention in the file in which the Commissioner of

Police had ordered the issue of the impugned shou causs




notice. He contends that ths respondents have pouer
to rectify any erroneous promotions with consequentigl
results of reverting the officer, if the full facts
had not been placed béfore the competent aguthority at
the time of promotion, as wags the facts in this case.

He relies on Bal Kishgn v.Delhi Administratiqn & ANT.

(aIR ;;90 SC 100). He, therefore, submits that the
appli ants have not madé out aﬁy case for quashing

the show cause notices at this stags and it is for

the competent authority to consid:zr the mgtter and

pass ah appropriate order. Hé further submits thét at
this £ age the Tribunal ought not to pass any order
.staying the operation of any order that mihht be passed

by the competent authority in pursugnce of ths shou'

;9-: B - j%ﬁyf

cause notices o . He -gubmitsg that such gn order would hampa¢ _33

the pouers and discretion of the respondsnts to pass an

}‘,

ky’appropriate order and. the applicant can approach the Trlbu;,fg;

after such an order is passed,if aggrievedo.
- 8o We have carefully considered the record and the

arguments of both the lsarned counsel for the partieso

9, In the case of Bal Kishan, Inspector, the show

cause notice dated 15-2-96 was received by him on 4.3.96s-

He had filed this application on 6.3.96 and theresfter

-he has filed 5 detagiled reply to the show causs notice

addresssd to the Senior Additional Commissioner of

Police on 15.3.1996. We note that in this reply, the

}ﬂz///applicant has referred bo all the grounds he has tagken
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in this application, including controverting thg statEmentai

made in the show cause notice that the respondents got

notice 6f the criminal case in FIR 11/85 only in narch,19g¢¢

The respondents haVe taken the stand that al1 thess peints.

will be considered by the compegtent authority whilgs

pPassing ths fingl order.

10, 8ne of the grounds alleged by Mrs gvnish Ahlauat,

learned counssl for the applicants was that the shou

Cause notice has not begn issusd by the competent_authGrityg;

Her point was that since the applicant had earned an aout
of turn promotion undsr Rule 19(ii) of the pelhi Police

(P romotion and Cir€irmation) Rules, 1980, which had been

dons by the Commissioner of Police with thg prior approval

of the Lt.Governor of Delhi, the show czusse notice cannot

be issued by the Senior Additional Commissioner of Police.

We have sesn the record, which was produced by Shri arun

Bhardwaj, learnad counsel for the respondents, which shousg

that the shouy Cause notice has bean issusd with the
approval of the Commissioner of Police. This cannot be
taken as g final order and‘ue-do not therefore, sse any
legal infirmity in the shoy Causg notice being issyed by

the Senior Additional Commissioner of Policsoe

¥,

11, Ths other contentions raised by thg applicant are

factuélfiﬂ.ﬂature and haVa'to be Nacessarily verifisd

from the records., As already mentioned above, thezs very
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points have been elaborately taken by the applicant iq,QH
the reply to the show cause notice addressad to the

Senior Rdditional Commissioner of quiceo

120 In UOI & Ors veUpendra Singh ( 1994(3) SEX357) |

the Supreme Court has held in g similar cass where

chagges had been framed in a disciplinary inquiry

that "the Tribunal or court can interfere only if on i
the charges framed ( read with imputation or ﬁarticulsr%;

off the charges, if any) no misconduct or other B
irregularity glleged can be said to have bsen mads

out or the charges framed are contrary to any law.®

It uas-further held that at that stgge," the Tribunal
had no jurisdiction to go into the correctnagg or

truth of the charges and the Tribunal cannot take

over the functions of the disciplinary authority.n

.t i

(See also the recemt judgment of the Supresme Court in !

State of Tamil Nadu and another v.S:gggggy{QQQE

(3T 1996(2) SC 114). The principle laid dquﬁ in o
Upendr a Singh'g case is fully gpplicable to ths facts
in the presgnt Case, as the‘competent authority haé
still to tgke a decision in the matter in uhich thg

impugned show cause notices have bem issuede This is

also a case which involves the verification of facts
from records avgilable with the respondentss Even afterj;

/27- the compstent authority takes g decigion on which ths

e

, : i,
t . N . . .
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aPplicant feels aggrieved, the matter can bs brought

before the Tribunal, which can then look into the

correctness of the findings recorded by the compstent

authority taking into account the facts in the casge

130 Haviny regard to the observations‘of the Suprems

Court in UOI & Ors ve Upendra Singh (supra) and sStgte of
w
Tamil Nadu V.S.Subramaniam(supra), We are of the vigu

that in the circumstances of the case, in ths first

instance it ig only correct gnd fair that the conpstent

authority'bonsiders the issues raised by the 2pplx ant
in the reply by Passing g detgiled and g Speaking order
after Verifyjng the facts from the records. In thg
circumstances of the case we do not think that ths

impugned shoy Cause notices dated 1502.96 and 19.2019%6

in the two aPPlications dealt with here should be quaahed“

at thig stagee. Thisg Prayer is accordingly re jected,

140 Houever, we fgel that in the Particul.r facts angd

circumstances of the case the alternative prayer of the

applicants has merit. It is noteq that the applicants

Bal Kishgn and Hukam Chand havg been promoted with effect

from 23.,9,67 and 20. 12.1985 reSpeCthGly and they havg

The only

ground taken by thg respondents in the shoy Cause noticeg
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révert the applicants to their substantiva ranks with
immediate effect, is on the ground that the promotions
ueré erroneous because certain facts were not brought |
to their notice till March,199%. Taking into account
these facts we see force in ths argument of the lcarnsd
counsei;for the zpplicants that any adverse reversion
order uwhich may be passed by the competent apthority .2‘
should be stayed for a reasonable time so as tolenable‘
them to seek such remedy as is open to them in accordangéi
with lau. Wwe find that the balgnce of conveniencs is
in favour of the applicants and also that irreparable‘

damage will be done to them if any adverse order thst

may be passad by the competent authority is not kept in EE

abeyance in order to enable them to seek such remedy zs -
may be available to them in accordance with lave. we

do not agree with the submission of the learned counsel
for the respondents that such an order in any uay‘hampera}

the discretion of the respondents to pass an_appropriate,éC

ordere.

15, In the result while we do not think that thls is ﬁf:

with ?3
fit case to interfere[ the Shou cause notices at thls 8

stage, we dlspoSe of ths tuo appllcétlons(ﬂ AQNO,QQT/QS an\x

O.A.NCo548/96) u1th the following directions;~ ‘?

¥
I
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i) In 0.A. 497/96 since the applicant has slready "f

filed a reply to the shouw cause notice dated b
15.2.96, the réspondents are directed to pass

a detailed, re2sonsd and speaking order taking

into account each of the grounds taken in the . |

représentation within one month of the receipt

of a copy of this order, after giving him a.

‘Teasonable opportunity of being personslly heard. |

ii) In O.A. 549/96) in case the applicant h‘aS; nUtfiled i

the reply to the shouw cause notice dated 19.2.96

o far , he should do so forthuith even at this

i
stage, which shall be considered by thg respondentow

The respondents shall thereafter pass a detalled,
TeaSoned and speaking order thereon, after takzng
1nto account each of the grounds urged by h1m

and giving him a reasonable opportunity of personal.
hearing, if he so d951res) within one month of the |

receipt of his reply to the show cause notice.

iii) In the event the respondents pass any ordepr
which adversely affects the applicants,_as
Proposed by them in the shou cause notlces) i
that decision shall be kept in abeyance for )
a period of three weeks from ths date thg order‘ i

is communicated to t he applicants,

16. The 0.A. is disposed of in terms of paragraph

15 above. No order as to costs,

- v

A —_— . Ly vy - '
(SMT o LAKSHMI SWAMINAT HAN ) (s,R. Aé 3
MEMBER(J) NENBLR(A)
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