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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

O.he ND.497/96
with
00AON00 548/96

New Delhi, this the 264~ day of april, 1996

Hon'ble Shri S.R. Adige, Member (A)

Hon'ble Smt. Lakshmi Swaminathan, Member (3)

0o RoND.497/96

Inspector Bal Kishan,No.D=1519,
pelhi Police,

c/o Mrs. Avnish phlauwat,

243, Lawyers'! Chambers,

pe lhi High Court,

New Oelhi.

By advocgztes: Mrs. avnish phlguat

Vs e

1. Union of India through
Govt. of National Capital
Territory of Delhi, through
commissioner of Police,
Police Headquarters,

MS0 Building,1.P. Estate,
New Delhi. )

2 Shri VeNo Singh,
Senior Additiongl Commissioner
of Police(Admn.})
Delhi Police,
Police Headquarters,

MSO Building,
I1.P. Estate,Neu BDelhi.

By advocates: Shri Arun Bhardwaj

D.a. NO. 548/96

Head Constable Hukam Chand,No.21-p
(PIS No.28720432),Delhi Police

c/o Mrs.avnish ahlauat,

243, Lawyers' Chzmbers,

pelhi High Court,

New Delhi.

By advocgtes Mrs. Avnish Ahlauwat

Vs.

oss ApPplicant

0o o Respondents

oo+ Applicant
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$3 union of India through
Govt . of Nat ional Capital
Territory of Delhi, through
commissioner of police,Dslbi,
police Headquarters,
Me5.0. Building,Il.P. Estate,
New Delhi.

2. Shri MeA. Sayed, ,
Deputy commissioner of police/HQ(I),
pelhi Police,
Police Headquarters,
MSO Building,
1.P., Estate, . _
New Delhie. oo Respondents

By ARdvocate: shri Arun Bharduwaj

0O RDER_

Mrs. Lakshmi_ Swaminathan, Mmember (J3)

The applicants in these tuo applicgtions
(D°A.>N0,497/96 and D,A.No.548/98) are aggrieved by the
issue of the show cause notices dated 15296 and 192496
issued by respondent No.z}respectivaly. In the shou
cause notices, the applicants have been asked to shou causao

as to why their promotions to the higher panks passed with

ef fect from 1987 and 1985)raspectively)should not be
cancelled and they be reverted to their substantive ranks

of sI{Exe) and Constable with immediate effect as por ths

- provisions contained in FR=31-A. Both the applicants had

been allowed a period of 15 days to give their raply

to the show cause noticese
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20 In Defe 497/96 the applicant had prayed for ‘an
interim direction to the respondents restraining them

from proceeding further in respect of show causa notics i

dated 1502.96. Interim direction had been given on 3303096 ‘gu;;;

that any action taken by the respondents would be subject

to the outcome of the D.A.. Another order had been passed
by t he Hon'ble Acting Chairman on 1803096 that D.7. 548756
should be placed for considergtion for admission alonguith
O.A.b497/96. The respondenfs have filed a short reply in
apphicat ion }E’é/aa‘am/gsand re joinder had also been filed,
Since both these cases raise similar issues, thay uere‘

heard together and are being disposed oF'by this ordar.

3o For the sake of convenience ths brisf facts in

OoAe 497/96 ars bgipg refarred.to here. Ths applicanﬁ,

who joined the Delhi Police as Sub-Inspector (Exccutive)

on 7.4.77, was confirmed in that post on 31.12.8%. In =&
robber§ and theft case in 1985 which was investigated by the
of ficials of Police Station Sultanpuri, one of the accused
filed a petition in the Supreme Court in which the Court
directed that the respondents - pelhi Police -should
investigate the matter against all the officials who uwsre
investigating that case. Conssquent upon that inuastigati:n’”?ékf
FIR No.11 under sections 341/342/323/330/161 IPC was

registersd at Police Station Sultanpuri on 12.1.85,
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That case is still pendihg triél in the courtoe
pccording to the applicant, on 27.6,85 he uwas conue&ad
certain adverss remarks by the pavieuing Of ficer in
his ACR for the period 1.4.84 to 210901984+ The
Reviswing Uffiber in his remarks had mentioned that
the applicant had been named in the FIR as a Polics

Of ficer for beating the accused personsge The applicant
made a representation against these remarks which

he states is still pending. The FIR against the
applicant was filed ﬁy the Crime Branch of Delhi
Police in February, 1986 but the applicants mentioned
in the challan were not arrested. On 31.1204986 the
applicant uas coﬁfirmed as Sub Inspectore apgain at

the time of crossing the efficiency bar, the spplicant
was not allowed to cross the saﬁe because of ths
pendency of the FIRo However, the applicant uvas given
an out of turn promotion on 23.9,1987 under Rule
19(ii)y of Delhi Police (P romotion & égafirmaticny
Rules, 1980,bécause lhe dlaims that he uas able to
solve gn old bank robber y-cum-murder case'uhere a
large amount of money was involvede. Thereafter, a

regular list 'F! uas prepared on 23,50.1988 and the

applicant was promoted as Sub-Inspector on regular

basis alsoe

4o Mrs Avnish Ahlaguwat, learned counsel for the

applicant submits that at sach time the applicant wezs
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considared for promotion/reqularisation in his higher

post, the respondents must have considered his ACRs

in the entirety. Therefore, she submits that it wgs

not correct for the respondents to szy in ths ippyugned ;fgffﬁ

ShOU C aguse nOtiCB that they beCame aware of tha pegding ‘: ‘ ‘

criminal case in FIR 11/85 only in March, 992 uhile
another vz .
dealing with /° case of -gpe Sele Jai Chande
Regarding the case of S,1, Jai Chand,whom the gpplicant.§ {i;
st gtes is one of the accused in the FIR,he had fikd |
CoAo in the Tribunal (OA No.804/87) in 1987 and tho
department was aware of the pendency of ths cass
against zll the officials even in 1987, Latef a shew
causse notice issued to Shri Jazi Chand on 178,93 wasg
alsc challenged by him in a petition (04 No.1918/93)
before this Tribudal which was finglly disposzd of by

a Judgment dated 807,34, mré Avnish phlauat, learned

counsal, therefore, submits that to say in the impugned e

1

shas causs notice that ths respondents got notigce of

the FIR and the pending case aggainst the applicant only ﬁif17?

in March, 1994 on the face of it is factually inccrractqfﬁ:?gf

The learned counsel submits that the rsspondents wers

fully aware of the applicant’s involvament in the SURR
crimingl cass but because he was otherwise a good of ficar. "\

who had sarned commendation certificates and cutstanding "~ -

reports he has sarp&d several promotions, ignoring

the FIRo
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50 The sscond argumant of the learned counssl for
the'applicants is that this is not g cass of erronssus
promotion which is covered under FR 31-A and there

are no rulss and regulations which prohibit praomct iong
merely bascause of pendsncy of a crimingl case, whan
otheruise the appli ant is considered fit by the
department o She has also submitted that under the
provisions of Rule 19(ii) of the Delhi Polica(Promotion
& Confirmation) Rules, 1980, under which the gpplicant
got an out of turn promotion, this has been dons oy
the Commissioner of Police uwith prior gpproval of the

Administrator i.ss. the Lt.Governor of pelhi uimrsps

the show cause notice has been issued only by 5 Senior

Additiongl Commissioner of P olice, who is not ths
compet ent authﬁrity. It has also been pointsd out that
the officers concerned in FIR 11/85, including ths
aPplicant, have bsen defendsd by the rsspondentg andg
no arrests have been made so f ar, as they hava baon

granted bail by the courto,

6o In the above circumstances, Mrs Avnish Abhlauat,
lgarned counsel has strongly urged that the irpugned
shou causs notices against the applicants may bo quashed

and they may not bs reverted to a lower rank aftar

‘they hava uwor ked as Inspector for more than nine ¥8a71s
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in the casse of gpplicant in 0p 497/96, and as Head
Constable in the case of applicant in 0p 548/96 uwho

had been promoted to that post more than 11 ysars

backe She relies on the judgments of ths Supreme Cocrt ' 0.

in Upendrg Singh ve.U0I (JT 1994(1) SC 658) and State

of Punjab & Ors v.Chaman Lal Goygl ( 1995) 2 SOC 750}

to show that in exbeptional cases, liks the ones
here, whers the gpplicants had worked for g nuxzber of
years in ths promoted posts githout blemigh, thers
Wwas No reason to revert them, as thresatened in tha

show cause notices. Therefore, she hgs prayed £.at

the shou causeg notices.dated 1502096 and 19.2,1996

in the two applications may be quashede. Alternatively,
the learned counsel has submitted that if this praysy
is not granted at this stage, in the facts and
circumst ances of the case since both the applicants
haye wor ked in the higher posts for a long time, and

if the respondents were to pass an adversc order

~regverting them from the posts of Inspector and Head

Constgble, respectively, to the lower posts, ths
Tribunal may be pleased to stay the operation of the
orders for an appropriats period of say three wasks, as .

has been done by the Tribunal in order dated 119,595

in DA No. 1678/95 ( Copy of the order placed on regord

P
E RN
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To The respondents have filed a short reply and we
have also heard shri Arun Bhardual, lsarned counsel for
the respondants; The respondants have aontended that
this application is not maiﬁtainable and should be
reject eds Shri Arun Bhardwa j,learned counsel, has
contended that a shou cause notica is not an Yorder?
which has been passed by the respondants within tha
provisions of section 19 of the pdministrative Tribungls
act, 1985, He relies on the judgement of the Suprsho

Court in Stgte of UePo Ve shri Brahm Dutt Sharma & ANL.

(ar 1987 (1) SC 571)« He contends that the purposs af
issuing the show causs notice is to afford an oppar tunity
of hearing to the applimnt and only thersafter the
competent authority will pass an order. A finpl chcisicn
will be taken by the competent authority after the

=3
applicant filses his reply, against which he gpptis-ane
can fils an application in the Tribunal, if ho is
aggrisved. He, therefore, contends that the applic ants
are in no way justiéied in asking for the gquashing of
t he show cause noticesat this stage. He further contends
that under the provisions of FR 31=-A, any erronagous
promotion can be cancelled when it is brought to the
notice of the appointing authority. He has also draun
our attention in the file in which the Commissioner of

Ppolice had ordered the issue of the impugned showu cause
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noticse. He contends that the respondents have pouer

to rectify any erroneous promotions with conseguential o
results of reverting the officer, if the fuil facts

had not been placed before the compsgtent guthority at

the time of promotion, as wags the fagcts in this casa.

He relies on Bal Kishgn v.0elhi Administration & Anr.

(AIR 1990 SC 100). He, therefore, submits that tho

applic ants have not madé out aﬁy case for quashing

the show cause notices gt this stage and it is for

the competent guthority to consider ths matter and

pass an appropriate ordere. Hg further submits that a5

this £ags the Tribunagl cught not to pass any arder

staying the operation of any order that miht be pas;gé::‘ {
by the competent authority in pursugnce of th:z shou |

cause notices o . He -submits that such an order would hamﬁgg'f
the pouers and discretion of the respondents to pass an

after such an order is passed,if aggrieved. S
8o We have carefully considered the record and ﬁhQ ;,T7

arguments of both the learned counsel for ths partiQSo‘f5}ff:

9. In the case of Bal Kishgn, Inspactor, %he shou lsf;
cause notice dated 15-2-96 was received by him on 405095%;l‘3
He had filed this agpplication on 63,96 and tharaaftesp

he has filed a detailed reply to the shou causg notica ‘il?gy
addressaed to the Senior Additional Commissi.ner of

Police on 15.3.1996. We note that in this resly, tho

}QZ///applicant has referred bo all the grounds hg hes L akan
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in this application, including controverting tha Btatementgﬁ‘-

Made in the show causs notice that ths respondents got

notice of the criminal case in FIR 11/85 only in Harchgﬁgﬁég e

The respondents have taken the stand that 311 thesse pointy
will be considsraed by the competent authority whilg

/

passing the fingl order.

100 One of the grounds alleged by Mrs pvnish Ablauat,
learned counssl for the applicants was that the ghou
Cause notice has not bgan issued by the competant authorityi?‘
Her point was that since the applicant had earned an oyt
of turn promotion under Rule 13(ii) of the pelhi Policg

(P romotion and Cir€irmation)- Rules, 1980, which hxd boen
dons by the Commissionesr of Police with the prior apﬁroual‘
of the Lt.Governor of Delhi, the shou causg notice cannot
be issued by the Senior Additional Commissioner of Polie

We have seen the record, which was produced by Shri grun
Bhardwaj, learnad counsel for the respondents, which shoug
that the shou cause notice.has been issued with the
approval of thg Commissioner of Police. This cannot ba
taken as 5 final order and ws do not,therefore, 3ge any
legal infirmity in the show cause notice being issued by
the Senior Additional commissioner of Police.

1. The other contentions raised by the applican: aras

factyal in nature and have'to bs Nacessarily verified

from the records, As already mantioned«above, thege vary
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120 In UOI & oOrs VeUpendra Singh ( 1994(3} scoas vy i

the charges framed ( reagq with imput ation gp particuzar,f.'“

of the charges, if any) no misconduct gp ot hap

It uas Further heig that .t that Stage,® thg Tribungl
had no Jurisdiction to go intg the COrrsctnegs orp

truth of the charges and the Tribunal Cannot takg

(3T 1996(2) s¢ 114)e The principie laid doun ip

Upendr 5 Singhts cagg is fully applicablg tg the factg
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applicant feels aggrieved, the matter can bg brought

before the Tribunal, which cgn then look into thg

Correctness of the findings Tecorded by thg compat gnt

authority t aking into account the facts in the cagg,

13, Havirig Tegard to the observations of the 3upreme
Court in yog ¢4 Ors vo Upendra Singh (supna) and State op
Tamil Nady V.S.Subramaniam(supra), W8 are of thg vigy

that in the circumstances of the Case, in thg firgt

impugned shoy Cause notices dated 15.2,96 and 19.2,199¢
in the two applicationg dealt with here shoulq pe Quashed

at thisg stagege. Thisg Prayer is accordingly re jected,

14 o Houerr, Wwe feel that in the Particulsr facts ahd
circumstances of the cage the‘alternatiue PTayer of the
applicantg has merit, It ig noted that the applicantg

Bal Kishgn and Hukam Chand havg been Promoted with effept:
From 23,9,87 ang 20a1201985)respectively)and they havg

sinceg been discharging the dutigg of ths higher posts fprenm

— .—-——-—mu’M<z}_n¢r&;l‘o"a‘;&~; AP i o VR '
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révert the applicants to their substantive ranks with
immediate effect, is aon the ground that the pronotions
Wwere erroneous because certain facts were not brsught
to their notice till March,199%. Taking into account
these facts we see force in the a;gument of ths lzerned
counsel for the applicants that any adverse rcvarsion
order which may be passed by the competent authority

should be stayed for a reasonable time so as to sneble

tham to seek such remedy as is open to them in accorpdanse .

with lau. Uue find that the balgnce of conveniencz is
iﬁ favour of the applicants and also that irreparabio
damage will be done to them if any adverse order that
may be passed by ﬁhe competent authority is not kapt in

\

abeyance in order to enable them to seek such remsdy ¢

[€2]
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may be available to them in accordence with lau. us
do not agree with the submission of the learned counsel

for the respondents that such an order in any way hampzars

the discretion of the respondents to pass an approprisiz | .

ordero

15, In the result while we do not think that this iz 5°

‘ with
fit cass to interferez the show cause noticas =zt this

stage, we dispose of the two applications (0.A.H0.497/96 an

O0.A.N0.548/96) with the following directions:-

AR

Fd




i) In O.R. 497/96 since the applicant has alrgady
filed a2 reply to the shou cause notice datad
15.2.96, the reSpondentQ are directed toc pass
a detailed, reasoned and speaking order taxing
into account each of the grounds taken in the

représentation within one month of ths rec2ipt

of a copy of this order, after giving him a

reasonable opportunity of being personally heard.

ii) In Cef- 549/96’in case the applicant has not filad
the reply to the show cause notice dated 19.2.96
so far , hs should do so forthuith even at this
stage, which shall be considered by thes respondeﬂtségTﬁﬁ
The respondents shall thereafter pass a detailed, - ?.:'
reasoned and speaking order thereen, after taking
into account each of the grounds urged by him
and giving him a reascnablse opportunify of parsaﬂai:fii;
hearing, if he so desires) within one month of the '

receipt of his reply to the show cause notices

iii) In the event the respondents pass any order
which adversely affects the applicants, as
proposed by them in the shouw cause notices AR

that decision shall bs kept in abeyanca for ' f“i‘ﬁ

a period of three weeks from the date ths crdar

is communicated to t he applicants,

16, The O.A. is disposed of in terms of parsgraph

15 above. No order as to costs.

¢ (2 -7 gVLJ o/ .' ,
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(SMT o LAKSHMI SWAMINAT HAN) (S.Ro ADIGE)
MEMBER(J) MEMBER(A)
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