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CENTRAL AOrniNISTRATIUE TRIBUNAL
principal BENCH; NEU DELHI

O.A. NO.497/96
uit h

OoA.No. 548/96

Neu Delhi, this the Ih - day of April, 1996

Hon'ble Shri S*R® AdiQQ, Member

Hon'ble Smt. Lakshmi Suaniinathan, Member (3)

0« ft.Noo497/96

Inspector Bal Ki3han,No»D"'l5l9,
Delhi Police,
c/o Mrs. Avnish fthlaWat,
243, Lawyers' cha^nbers,
Delhi High Court,
New Delhi®

By Adv/ocate: Mrs. A^nish AblaWat

.. APPlli^s"^

\}3>

Union of India through
Govt. of National Capital
Territory of Delhi, through
Commissioner of Police,
Police Headquarters,
nSQ Building,IoPo Estate,
Neu Delhi. '

Shri U.N. Singh,
Senior Additional Commissioner
of Police(ftdmn.)
Delhi Police,
Police Headquarters,
MSG Building,
I ,P . Estate, Neu Delhx. ,  Respondents

/y

By Advocate: Shri Arun Bharduaj

O.A®" NO® 540/96

Head Constable Hukam Chand ,No.21-A
(PIS No.23720432),Delhi Police
c/o flrs.Avnish AblaUat,
243, Lawyers' Chambers,
Delhi High Court,
Neu Delhi. <

By Advocate: Mrs. Avnish AhlaUat
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^  ts union of India through
Govt. of National CaPi^al
Territory of Delhi, through
Commissioner of Police,QaIhi,
Police Headquart8rs j
RoS-O. Building,I.P • Estate,
Neu Delhi#

2. Shri rUA« Saysd» o/unCT'^
Deputy comniissioner of Police/HQCI ) ,
Delhi Police,
Police Headquarters,
mSO Building,

••• RespondentsNeu Qjelhio •#. n p

By Advocate; Shri Arun Bharduaj

ORDER

Mrs. Lakshmi cii^iaminathan, nember(3l

The applicants in these tuo applications

(Q,A. No.497/96 and 0,A-No.549/96) are aggrieved by the

issue of the shou cause notices dated 15.2«96 and l9o2<.9&

issued by respondent No.2^ respectiuely. In the shou

cause notices, the applicants have been asked to ahcu ccuso

as to uhy their promotions to the higher ranks passed uith

effect from 1987 and 1985^ respectively^ s hould not be

cancelled and they be reverted to their substantive ranks

of SICExo) and Constable uith immediate effect as pur

provisions contained in FR—31-A® Both the appliCcints had

been alloued a period of 15 days to give their reply

to the shou cause notices.
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V  2o In Ooft. 497/96 the applicant had prayed for an

interim direction to the respondents restraining thera

from proceeding further in respect of shou causa notics

dated l5o2o96o Interim direction had been given on l3o3o96

that any action taken by the respondents uould be subject

to the outcome of the O.A« Another order had bean passed

by the Hon'ble Acting chairman on I8o3o96 that 0<>A» 54Q/-'0

should be placed for consideration for admission alonguith

OoA« 497/96. The respondents have filed a short raply in

application 497/96and rejoinder had also been filed.

3incB both these cases raise similar issues, they usra

heard together and are being disposed of by this ordsr*

3o For the sake of convaniance the brief facts in

O.Ao 497/96 are being referred to here. The applicant,

who joined the Delhi Police as Sub-Ins pact or (Ebcocut ivs)

on 7.4.77, uas confirmed in that post on 31.12.80. In a

robbery and theft case in 1985 uhich was investigated by the

officials of Police Station Sultanpuri, one of the accused

filed a petition in the Supreme Court in uhich the Court

directed that the respondents - Delhi Police-should

investigate the matter against all the officials uho uare

investigating that case. Consequent upon that inuastigaticn

FIR No.11 under sections 34l/342/323/330/l 5l IPC was

registered at Police Station Sultanpuri on 12. 1 .85,
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That case is still pending trial in the courto

V  According to the applicant, on 27,6o85 he uas conueyad
certain adverse remarks by the Reviewing Officer in

his ACR for the period 1.4.84 to 21.9.1984. The

Reviewing Officer in his remarks had mentioned tnat

the applicant had been named in the FIR as a Police

Officer for beating the accused persons. The applicant

made a representation against these remarks which

he states is still pending. The FIR against tho

applicant was filed by the Crime Branch of Delhi

police in February, 1986 but the applicants mentioned

in the challan were not arrested. On 31,12.1986 the

applicant was confirmed as 3ub Inspector. Again at

the time of crossing the efficiency bar, the applicsnt

was not allowed to cross the same because of the

pendency of the FIR. However, the applicant was 9i3''sn

an out of turn promotion on 23.9.1987 under Rule

l9(ii) of Delhi police (P romotion & C^ofirmation)

Rules, l980|because he claims that, he Was able to

solve an old bank robbery-cum-murder case where a

large amount of money waS involved. Thereafter, a

regular list « F* was prepared on 23.5.1988 and the

applicant was promoted as Sub-Inspector on regular

basis also.

Mrs Avnish Ahlawat, learned counsel for the

applicant submits that at each time the applicant weS
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considered ifor promotion/regularisation in his highsr

!  Mi
post, the respondents must have considered hia ACHs

in the entirety. Therefore, she submits that it uqs

not correct for the respondents to say in tha inpygncd
: i

shou Cause notice that they becafne auare of the pending

criminal case in FIR 11/85 only in March, 1994 uhil(

•another
dealing uith / case of one Sol. 3ai Chando

Regarding the case of S.I. Dai ChandjUhom the appiicaotM

states is one of the accused in the FIR he had fifed

O.Ao in the Tribunal (OA No.804/87) in 1987 and tho
ri. .

:  .V

department uas a^are of the pendency of tha case

•  ' ■ -M'

against all the officials even in 1987. Later a shea

Cause notice issued to Shri Dai Chand on 17.S.93 Uas
j  Ui

also challenged by him in a petition (OA No.l9l8/93)

before this Tribunal uhich u>as finally disposed of by

;

a judgment dated 8.7.94o Mrs Avnish AhlaUat, learned ■l ; '

counsel, therefore, submits that to say in the impugned c

shoj causa notice that the respondents got notice of
.  i

the FIR and the pending case against the applicant only : ;
■  M 'in March, i994 on the face of it is factually incorrect, f,

Tha learned counsel submits that the respondents were i

fully auare of the applicant's involvamant in tha I

criminal case but because he uas otharuise a good officor:;

uho had earned commendation certificates and outstanding ; ~

reports he has aamed: several promotions, ignoring

the FIR.
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5o' The second argument of the learned counsel fca?

the applicants is that this is not a case of erroneous

promotion which is covered under PR 31-A and there

are no rules and regulations which prohibit promotions

merely because of pendency of a criminal caso, whan

otherwise the applii ant is considered fit by the

department© She has also submitted that under the

provisions of Rule l9(ii) of the Delhi Police(Promotion

& Confirmation) Rules, 1980, under which the applicant

got an out of turn promotion, this has baen done by

the Commissioner of Police with prior approval of the

Administrator ies© the LtoGovernor of Oelhi ulteraas

the show cause notice has bean issued only bv a Senior

Additional Commissioner of P dice, who is not the

competent authority© It has also been pointed out that

the officers concerned in FIR ii/SS, including the

applicant, have been defended by the respondsntss a'^d

no arrests haVa been made so f ar, as they have baon

granted bail by the court©

6© In the above circumstances, Mrs Av/nish Ahiawat,

loarnad counsel has strongly urged that the impugn ad

show causa notices against the applicants may bo quashad

and they may not be reverted to a lower rank aftar J

they have worked as Inspector for more than nine yed
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in the case of applicant in OA 497/96, and a3 Haad

Constable in the case of applicant in OA 548/96 who

had bean promoted to that post more than 11 yaacs

backo She relias on the judgments of the Suprome Coci-i

in Upendra Singh VeUOl (3T l994(l) SC 658) and State

of Punjab & Ors v.Chaman Lai Goyal ( 1995) 2 3CC 750)

to show that in exceptional casas, like the ones

here, uhere the applicants had worked for a number of

years in the promoted posts without blemish, thers

Was no reason to revert them, as threatened in tha

show cause notices. Therefore, she has prayed fast

the show cause notices dated 15.2.96 and 19.2.1996

in the two applications may be quashed. Alternatively,

the learned counsel has submitted that if this prayer

is not granted at this stage, in the facts and

circumstances of the case since both the appiicartts

have worked in the higher posts for a long time, and

if the respondents were to pass an adverse order

reverting them from the posts of Inspector and Head

Constable, respectively, to the lower posts, the

Tribunal may be pleased to stay the operation of the

orders for an appropriate periodjOf say three weeks, as

has been done by the Tribunal in order dated 11.9.95

in OA No. 1678/95 ( Copy of the order placed on rccoro
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7. The respendenta have filed a short reply and M

have also heard Shri Arun Bhardoaj, learned oounael fr

the raapondants. The reapondanta have contended that

thia application ia not maintainable and should be

tajeoted. Shri Arun Bharduaj,learned counaal, has

contended that a shoo oauas notica ia not an 'order'

uhich haa bean passed by tha respondanta uithin tho

provisions of section 19 of the Administrative Tribunals

Act, 1985. He relies on the judgement of the Supraou

court in state of U.P. V. shri Brahm..pjjtt^^3_S-iSbt.

(3T 1987 (l) SC 571). He contends that tha purpose of

issuing tha shoo Cauaa notica ia to afford an opportunity

of hearing to tha aPPltent and only thereafter the

competent authority uill Pass an order. A final ciolsion

uill be taken by the compatent authority after the

applicant filss his reply, against uhich -he
• I

can fila ao application in the Tribunal, if bo is

aggrieved. He, therefore, contends that tha applicants

are in no Uay justified in asking for the quashing of

the shou causa not ices at this stage. Ha further contends

that under the provisions of FR 31-A, any erroneous

promotion can be cancelled uhen it is brought to the

notice of the appointing authority. He has also draun

our attention in the file in uhich the Commissioner of

^  Police had ordered the issue of the impugned shou causa
- r- ̂
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notice# Ha contends that the respondents haua pouer

to rectify any erroneous promotions uith conssquontial

results of reverting the officer, if the fuil facts

had not been placed before the competent au^thority at

the time of promotion, as Uas the facts in this c ass a

Ha relies on Bal Kishan v«Qelhi Administration & Anr#

(air 1990 SC I00)>o He, therefore, submits that tha

appli: ants haVe not made out any case for quashing

the show cause notices at this stage and it is for

the competent authority to consider tha matter and

Pass an appropriate order# Ha further submits that at ̂

this tags the Tribunal ought not to pass any order ;

staying the operation of any order that might be pasOscS ,

by the competent authority in pursuance of th= shoo -

Cause notices ii - He r-sobrait^;that such an ordor would haor>;

the pouers and discretion of the respondents to pass an V

appropriate -order -and-the' applicant can- approach the
after such an order is passed,if aggrieved#

80 Us haVe carefully considered tha record and the

arguments of both the learned counsel for tha Partieso

9o In the case of Bal Kishan, Inspector, the show

Cause notice dated 15-2-96 uas received by him on 4o3o953

He had filed this application on 6o3o95 and tharsaftsr

ha has filed a detailed reply to the show causa notica

addressed to the Senior Additional Comraissi-ner of !

Police on l5#3#l996o Ue note that in this rsply, tha

applicant has referred bo all the grounds hp has taken ;
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in this application, including controverting the statsmBnt^':

made in the shou cause notice thgt the respondentg got I,

notice of the criminal Case in FIR il/85 only in aarch,i934;

The respondents haVe taken the stgnd that all these points

uill be considered by the competent authority while
/  r'

Parsing the final ordero

10. One Of the grounds allegad by Dre Aunlah flhlauat, ;

laarned counsel for the applicants use that the shou ;

causa notice has not been issued by the competont uuthorit./,

\  Her point uas that since the applicant had earned an
of turn promotion under Rule I9(ii) of the Delhi Pclio:

(P romotion and Cireirmaticn) Rules. 1980, uhich had bosh :
dona by the Commissioner of Police uith the prior approual

of the Lt.Gouernor of Delhi, the shou cause notice cannot
be issued by the Senior Additional Commissioner of Police,

Ue hai/B seen the record, uhich uas produced by Shri flrun

Bharduaj, learned counsel for the respondents, uhich shpus
that the shou cause notice has been issued uith the

approuel of the Commissioner of Police. This cannot be

taken as a final order and ue do not, there fo re, see any
Isgal infirmity in the shou causa notice being issued by
the Senior Additional Commissionar of Polic,

n out

:o

:e o

11. The other contentions raised by the applicant are
factuaVin nature end haue to be necessarily verified
from the records. As already mentioned above, these very
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t''3..pI.tothe3ho..3u.enoticea...ea...to;theSsnior additional Commisaionap of Polioa. ^

In UOI 4 Ops i/.UpendPa Singh ( 1994(3) SCC35?>
the Supparaa coopt has held in a simil p

a similar csso uhare

charges had bean franed in a disoiolin ■ i
a aiscipixnary inquiry

that nhe Tribunal op court can intapf '
interfere only if ^ ,

-c Charges fracsd ( read Uith imputation or particuW:
-c Charges, if ■ .

irregularity alleged can be said t k
®  to haue been oads S

°dt or the charges framed are contrary to n .
It uas further held that at th t at

at that stage,■■ the Tribunalhad no jurisdiction to go into th
y  into the correctnGOO Or i

truth Of the charges and the Tribun 1riouHal Cannot taka
cccr the functions of the disoiolin

aJ-sciplxnary authority.h
t? '•^^ht judgment of th sK  y or the Supreme Court in

State_cf_Taml^g^j^^^^^
i. ̂ "^iSi^J^amajTiiafa(3T 1996(2) 3C 114^ TK

t ) SC 114). The principia laid doun in
dPandPa Singh's case is full„
,  to the factsin the present cass ao -j-k

c e. as the competent authority hasstill to take o H • •

■  d"^"™ i" the matter in uhich the-pcgned Shou cause notices heus be, i - a '
Deen iGSuad, This is T

s so a Case which inv/olwf,,, fu •
WUJ.V/BS the vorifir, 4- •enfication of facts i

records available with the r .
the tespondents. £„en after «the competent authorit y takes d ■ • ^a decision on which the f
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V applicant feels aggrieved, the m tt
a  er Can ba brought

before the Tribim i u- ^Tribunal, uhrch can than look into tho
corractnesa of the findings recorded bv th

"T ">0 competenttaking into account the facts in the ceee.
n. ..

court rn UOI i Ors v. Upandra Singh (supra) and state of
Tamil «adu u.S.Subram3niam(supra,, ue are of the uieu
that rn the circumstances of the case, in the first

,  instance it is only correct and fair that th
X  a r Hat the competent

authority considers fhr, ,•the rssues raised by the aPPli ant

-tsr uerifying the facts from the records, m the
^  ̂ u rn 313 ric s ̂ n p "f* kthe case ue do not think that the
impugned shou causa notices dated 15.2 96 nH o

I0,2«y6 and I9.2,isge
in the two applications dealt uifh h

ueaic With here shDiil,^ k
r. snould be quashsdat this stage. This prayer is

nyor IS accordingly rejected.

*  Houeuer, ue feel m . •Teal that in the Particular facts and
Circumstances of the casp fh ii-

cse the alternative prayer cf the
applicants has merit, it ia ^

a  the applicants
Sal Kishan and Hukam chgnd havo h

® been promoted uith effect
from 23o9o87 and 20,12 iQpc:

20-12.1985,respectively,and they haVp
cince been discharging the,duties of the h- k
those e . " Of the higher posts fromthose dates for a humber of years satisf t •

satisfactorily. The only
QrOUDcj tokgn K V/ 4-^  n by the respondents in the sh

®bou Cause noticag
as to why they propose to cancel th

the promotion orders .nn
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revert the applicants to their substantius ranko uith

immediate effect, is on the ground that the profnotions ,

uere erroneous because certain facts uere not brought

to their notice till March, 1994• Taking into account

these facts ue see force in the argument of tho luarrjsd

counsel for the applicants that any adv/erse rousraion j

order uhich may be passed by the competent authority

should be stayed for a reasonable time so as to enable ^

them to seek such remedy as is open to them in accordance .

uith lau. Ue find that the balance of conuenienca ia

in favour of the applicants and also that irroparablo

damage uill be done to them if any adverse order tteit

may be passed by the competent authority is not kept in
V

abeyance in order to enable them to seek such remedy as

may be available to them in accordance uith lau. Uo

jr, do not agree uith the submission of the learned counsel

for the respondents that such an order in any uay hampers >

the discretion of the respondents to pass an appropriate

ordero

l5o In the result uhile ue do not think that this is g'

u it h >

Fit case to interfere/ the shou cause notices at this

stage, ue dispose of the tuo a pplications (O,Ao?Jo<i4 97/9S anj!

0.A»ho.548/96) uith the follouing directions;-
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\  i) In O.A. 497/96 sines the applicant has airpady

filed a reply to the show cause notice datsd

15.2.96, the respondents are directed to pass

a detailed, reasoned and speaking ordar taKing

into account each of the grounds taken in the

representation uithin one month of the receipt ,

of a copy of this order; after giving him a

reasonable opportunity of being personally heard.

ii) In O.A- 549/96^ in case the applicant has not filed
the reply to the show cause notice dated I9o2o96

^  so far , he should do so forthwith even at this
stage» which shall be considered by the respondentOt':-

The respondents shall thereafter pass a detailed, ' .

reasoned and speaking order thereon, after taking

into account each of the grounds urged by biro

and giving him a reasonable opportunity of percofial .

hearing, if he so desires, within one month of the ;

receipt of his reply to the show cause notice^

iii) In the event the respondents pass any order

which adversely affects the applicants, as

proposed by them in the show cause notices^

that decision shall be kept in abeyancg for ;

a period of three weeks from the date the order

is communicated to t he applicants,

16. The 0«A» is disposed of in terms of paragraph

15 above. No order as to costs,

(SriT. LAKSHfll SUAMINATHAN) (S.R, ADIGC) ^
nEr'lBER(3) merberCa)

/rk/


