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"(b). In the case of violation of a procedural

provision, which is of a mandatory character, it has

to be ascertained whether the provision is conceived

in the interest of the person proceeded against or in

public interest. If it is found to be the former,

then it must be seen whether the delinquent officer

has waived the said requirement, either expressly or

by his conduct. If he is found to have waived it,

then the order of punishment cannot be set aside on

■  the ground of said violation, If, on the other hand,

it is found that the delinquent officer/employee has

not waived it or that the provision could not be

waived by him, then the Court or Tribunal should make

appropriate directions (include the setting aside of

the order of punishment), keeping in mind the approach

adopted by the Constitution Bench in B. Karunakar,

(1994 AIR sew 1050). The ultimate test is always the

same, viz., test of prejudice or the test of fair

hearing, as it may be called.

"(5) Where the enquiry is not governed by any

rules/regulations/statutory provisions and the only

obligation is to observe the principles of natural

justice - or, for that matter, wherever such

principles are held to be implied by the very nature

and impact of the order/action - the Court or the

Tribunal should make a distinction between a total

violation of natural justice (rule of audi alteram

partem) and violation of a facet of the said rule,

In other words, a distinction must be made

between 'no opportunity' and no adequate opportunity,

i.e, between 'no notice'/ 'no hearing' and 'no fair

hearing', (a) In the case of former, the order passed

would undoubtedly be invalid (one may call it 'void'

or a nullity if one chooses to). In such cases,

normally, ' liberty will be reserved for the Authority

to take proceedings afresh according to law, i.e., in

accordance with the said rule (audi alteram partem).

(b) But in the latter case, the effect of violation

(of a facet of the rule of audi". alteram partem) has

to be examined from the standpoint of prejudice; in

other words, what the Court or Tribunal has to see is

whether in the totality of the circumstances, the

delinquent officer/employee did or did not have a fair

hearing and the orders to be made shall depend upon
the answer to the said query;.-.









\  the learned counsel for the applicant was not fair in
'  - \

citing only the case of Ra.i Karan v. U.O.I., O.A.

Uo.1358/95, decided on 22.8.1998 (supra) and in not

citing the case of Madan Kumar v.The General Manager,

Northern Railway, O.A. No.1997/96, decided on 5.11.1998

by the Principal Bench, though in both the cases, he was

the counsel for the applicants and the nature of charges

against the applicants in those cases were similar in

nature to the charges in the present case. Apparent

reason for suppressing the latter decision of the

Tribunal was that it was decided against the applicant in

that case, whereas the former case was decided in favour

of the applicant in that case. Fairness demanded urging

the point ..only after bringing both the cases to the

notice of the Bench with their distinguishing features.

In this connection, it appears necessary to remember that

disciplinary cases cannot be put in a straitjacket.

Though there may be similarity between the facts of some

cases, there would always be shades of difference and

quite often that difference m.ay prove to be crucial. The

same can also be said about the evidence adduced or

materials placed in one case and that produced in

another. Decided cases can be of help if there be a

question of law, or if the question is about 'the

applicability of some general rule of evidence or

procedure. This apart, reference to ddcided cases is

hardly apposite when the question before the Court or the

Tribunal is whether, there is compliance, non-compliance

or substantial compliance with the principles of natural

.  justice, or if any prejudice is caused to the delinquent

officer due to infirmities in procedure followed during

enquiry. In (Charan Singh v. Stafcg of Fun.jgb, AIR 1975 SC

,..^,.246, the^upreme Court laid down this principle in a






