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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI
(‘,'A
o.A. No./T.A. No. 317 ©of 1996 Decided on: 2. 2,95
T.R. Mohanty Applicant(s)
(By Advocate: 1In Person)
VERSUS
Uu.0.I. & Anr./0Ors. Respondents

{By Advocates: Shri P.H.Ramchandani
Shri K.C.DLGangwani
Shri R.K.Kamal
CORAM

HON'BLE MR. s.R. ADIGE, VICE CHAIRMAN (A

HON'BLE DR. A. VEDAVALLI, MEMBER (J)

1. To be referred to the Reporter or not? YES

2. Whether to be circulated to other Benches

of the Tribunal?NO
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Meenda,

7. shri D. L.
c/o The secretary,

pept. of Statistics,
Mm/o planning & Prog.
sardar patel Bhawan,
Parliament St.s

New pDelhi.

Implementation,

(By Advocates:
and Sshri K.C.D. Gangwani.

counsel
shri R.K. kamal for pvt.
respondents 2 to 1.

JUDGMENT
e

HON BLE MR. s.R. ADIGE,

ppplicant impugns promotion oT

and seeks
(1) placement of respondents

helow

in short) Grade I1I1I:

(ii) to quash DPC’ s
for promoting
officers toO 1ss Grade I
oh basls of smpugned se

lists

(111) filling up of
(JAG) vacancies in
with 188 Rules, 196

shri P.H. Ramchandani, Sr.

him in seniority 1ist of
Indian Statistical Service (1SS

recommendatlon
1SS Grade 111

niority’

1sSW  Gr. 11
accordance

Respondente

Counsel
Senior

for official Respondents

VICE CHATIRMAN (A)

dsr dated 4,%,986(
2 to 7 ' '

1 (JAG)

i and

‘ oonsolidated ipnstructions dated

10.4.893

(iv) to guash
g(1)(c)(1) 1S Rules,

any as heing violative

.¢ and Rule 16 ISS Rules,

and

(v) promotion
arose in terms

relaxation of
1961 if

from the date the

Rule

of Rule

of CAY .

vacancy
judgment in 0.A. No. 1231789
sher Singh vs. U.O.TI. & Ors.
Z. Applicant joined IS$ in Gr. v a3 4

general category direct recruit thro

ugh Upsc  in

1981. Respondents 2 to 7 are also members of - IS& g
and belong o reserved (SC/ST) category. purcdant ‘7?§
to Hon ble supreme Court's direction 1in Nar@adra: 3
chadha and others Vs. Uol & Ors. AIR 1986 5L 653 "-ﬁ
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a final seniority list of ISS Gr. 1Iv officers a«
on 11.2.86 (date of judament) was circulated on
8.5.86 fAnnexure A/2) in which applicant s positisn
appeared at S1. No. 513. The position of R-2,R-3
and R-4 was at Sl. No. 540, 541 and fay
respectively, while R-7"s position was at 51, No.
756. Names of R-5 and R-6 did not appear in that
seniority list, The 'said  seniority list was
challenged by certain direct recruits in 0.A. NG,
844/86 Pratap Narain & Ors. Vs, Ul & ors,
before CAT, P.B. who b;} judgment dated 13.9.32
(Annexure A-6) allowed the . 0.A, in part ang
directed that the impugned seniority 1list dated
8.5.86 be modified to limit the continuous
;offioiation only to those incumbents who had
continuously officiated against cadre pPosty

included in ISS Gr. 1v. Against the said judgment

. 1
dated 13.9.89 the UOI filed an SLP in which t@he

Hon "ble Supreme Court by judgment dated 29.4,97

(UOI & Anr. Vs. Pratap Narain & Anr. AIR 1992 ¢

1363) allowed the appeal angd set aside the

Tribunal s judgment dated 13.9.89.

3. Meanwhile' a draft seniority list of IS
Gr. IV as on’zé.2.89 was orebafed and circulated
Qide 0. M. dated 30.8.89 (Annexure A/3), in which
applicant appeared at Sl. nNo. 1s0. R-2, 3 & g4
did not appear in that list, as ip the mean tipe

they had been promoted to 1ss Gr. 1III, vide Order

S
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iated 24.11.87  (Annexure A/4), while R-5, 6 & 7

~y gt

appeared at Sl. No. 2717, 278 and 306 -

a
respectively. Aggriieved by order dated 24.11.87,

by which he had been superseded by eight reserved:

category officers including R-2, 3 & 4, applicant
file No . 336/88 before CAT, Calcutta Bench who by
judgment dated 28.11.88 (Annexure A/5) allowed the
0.A. and directed that applicant be deemed to have
been promoted to 1sSs Gr. III w.e.f. 24.11VB?,
i.e. the date his Juniors Qere promoted, with
consequential benefits, and he be placed above
those juniors in 1SS Gr. ITI. Civil Appeal No.
3844/89 against the same was dismissed by Hon ble

Supreme Court on 14.7.94 and relief was granted to

all those officials of general category who wereg
similarly placed as applicant. However, as by the

Tribunal’s Jjudgment dated 24.11.876 the promoticn

of the eight reserved category officers had been
protected and the relief granted by Hon ble Suprem=2
Court to other general ca;tegory officers similarly
placed as Shri Mohanty, would involve creation of a

large number of posts, the Hon ble Supreme Court in

Intervention Application No. 9/95 in a CCP filed

by applicant in Civil Appeal No. 3844/89, by theoir

order dated 27.3.95 modified their earlier order L.

the extent that leave Wwas given to official
respondentsnto revert the SC/ST candidates from tha

promoted posts if it became necessary, subject TU

N
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protection of their financial benefits, and fuqtﬁer
that Shri Mohanty's entitlement to the reliaf w?a
in respect of general category candidates, bul ' 17
in the process he was reverted to a lowet post, o

recoveries were to be made from him.

4. Meanwhile on 27.1.93 a fresh dréft
seniority list of 1SS Gr. Iv officers as o
15.11,92 was -prebared vide O.M. dated 27.%1.63
(Annexure A/7), in which applicant appearad‘a; 51.
No. 97. R-2, 3 & 4 did not appear in the list at
all having already been promoted to ISS Gr. i1
while R-5, 6 & 7 were at S1. No. 196, 197 and 278
respectively. Applicant contends that in view o
anomalies in this draft seniority list cdated
27.1.93, and the fact that some reserved catogory
officers of ISS were demanding promotion from wr,
IV to Gr. ITI he represented on i8.3.03
(Annexure-A/8), asking = Respondents to mék&'
promotion to Gr. III, only after Gr. IV senlority

list was finalised: to maintain inter se seni@rityl
of Gr. IV and not make supersessions: and in tac
case of his promotion to Gr. III, the seniority
list of Gr. III be febised on the basis of tho
judgment dated 28.11.88 and téhe old inter Ea

senlority in Gr. IV be reverted to.

A
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5. However, applicant contends that despite
that representation, 138 ISS Gr. IV officers were
promoted to Gr. III .vide order  dated 2.4.93
(Annexure A/9). Although applicant was also
promoted by this order, he was superseded by 8

reserved category officers. Aggrieved by the order

dated 2.4.93 applicant states that he and 65 other

" general category officers filed O.A. No. 2011/83

on 18.9.93 on which a prayer for early hearing was
granted and the. matter was take wup for final
hearing, but before the matter could be finally
decided, R-1 1issued impugned promotion-order datad
4.1.96 (Annexure A/40) 1in supersession of all
previous promotion orders to ISS Gr. III as a
consequence of which 0.A. No. 2811/93 was alloved
to be withdrawn by order dated 1.2.96, with
permission to file a fresh 0.A. impleading all the
necessary parties and impugn the order dated 4.1t.96

if any grievance arose with respect to it.

6. It is in the aforesaild background that

this 0.A. has been filed, in which the promotion

order dated 4.1.96 has been impugned, in which -in

_ Paragraph 7 (vi) R-2 stands at S1. No. 38, R-3 atl

S1. No. 69, R-4 at Sl. no.70, R-5 at Sl. No.

39, R-6 at Sl. No. 52 and R-7 at Sl. No. 71,

while applicant himself 1is at S1. No.89, ft ia
A

with this positioninthe promotion order, with which

applicant is agagrieved.

/t
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7. The respondents 1in their reply havea
challenged the O.A. They state that the impugned

promotion order dated 4.1.96 has been issued

strictly in accordance with the Hon ble Supremna ,}}

Court s pronouncements, the rules and instructions

and the 0.A. 1is to be dismissed.

8. Applicant has also filed rejoinder 1in

which he has denied the contention of the

respondents and has broadly reiterated  ths L

averments made in the O0.A.

9. ‘ we have heard this matter at great length Co

spread over several sittings. Appllicant argusd

his case in person. Official Respondents wers

&

represented by Shri P.H. Ramchandani and Shrei

K.C.D. Gangwani both of whom were heard. Shri

R.K. Kamal appeared for the private respondents

and was also heard.

19. During hearing on 30.1.97, we found that
the dispute in the present 0.A. resolved itself f;ﬁ
into determining: | : :?

(i) Whether the total number of posts in
ISS Gr. ITI on the date of :
amendment to the Recruitment Rules , -
of ISS Gr. III (20.2.89) was 166 as ' R
contended by applicant or 142/143 as . ;
contended by respondents,

(ii) Flowing from (i) above, the number : . il
of wvacant posts in ISS Gr. 111
against which promotion could have
been made on (i) 2-.2.89 (i)
21.2.89 to 31.3.89; (iii) 1.4.89 to

7
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Admittedly the applicant was promoted to 188 G-

111 1in 1992-93. His clailm was that 3 f the number

of yacancies were taken as 166 ©n 20.2.89 and
actual vacancies had been calculated correctly,
taking into account those arisind out of
deputationss promotion etc. N€ would have beel
promoted in 1989-90 and even if the pumber o7
yacancles as on 20.2.89 were taken @3 1427143
averred by respondents, he would have been promoted
in 1990-91. He did not seriously dispute the fact

v . that after amendment to the 1SS Recruitment Rules

. a
on 20.2.89 promotions would have ro be mode
against yvacancies calculated on annual pasis and
the reservation quota applied to yacancles Lhus
calculated annually.
\\.\ we had asked the respondents to exanine
\ these contentions and file a reply statementé on
i affidavit and the aforesald affidavit dated 3,3.97
\ - is the respondents' reply.
7

V2. in this connection, during courae of:uéé
heat ing shri Mohanty invited our attention- | 2 D
respondents' affidavit dated 3,3.97, £iled in the

background of our order dated 3p.1.97-

13. Applicant in his own reply o ‘tnﬂi
affidavit which he has filed on 13,838,237 PRy
emphasised that respondents' affidavit dated %.3.?

vindicates his stand that the yearwise wacanclt

/L




' vacancies for 1989-90 to 1992-93 during whioh

-

- 9 -

have .not been cal¢ulated correctly by resPondents.l

He has invited our attentlon to Para 10.5 of"

respondents' aforesaid affidavit, according ta

which respondents themselves state that the

applicant "could be covered for promotion to STS

(Grade III) with reference to 20 vacancies £OTL
1990-91". Even if the number of vacancies as on
20.2.89 Dbe " taken as 142/143 as averred . by
respondents, he would have been promoted.-iﬁ

1990-91 itself instead of 1992-93.

13A. Both _sides have” -~ also filed their

written submissions. In these written

submissions, respondents have taken their stand

that they promoted 138 Gr. IV officers to STS
(Grade 111I) by promotion order dated 2.4.,93, and

these .promotions were with reference to the

regular promotions could not be made due to stay

p ,
on account of court@® orders iq&@ther case. The
vacancies were calculated on yearwise pasis and

reservations were provided with reference to the

yearwise vacancies. They state that the app‘lcan_?‘
had inter .alia raised certain doubts in regar&sto;

calculation of vacancies in the 0.A. No.2011793'

flled by hlm)whereln the Tribunal had directed the

determination of vacancies (as pointed cut by

applicant pased on Govt. instructions) at the tine

of reviewing these promotions in implementation of’

Hon'ble Supreme Court's judgment dated 14.?f94'i§i

C.A. No.3844/89 Uyol & Ors. Vs. T.R.Mohanty &

)

4

respondents to take into account the grocedure-for’.
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ors. Respondents state. that they had aCCUTOLﬁg'Y
recalculated these 138 vacancies while issuing tha
‘review promotion’ orders on 4.1.96. In order io' lﬁ
calculate the yearwise vacancies, they state that ‘:1
as per existing instructions they had taken tha
number of vacancies in the STS (Gr. III} of the f
service as on tst of April of the year concarned;ﬁy‘
deduotihg the number of STS (Gr. III) officers in
position as on 1st April of the year concerhed}?re%
the cadre sirength Ci.e. 143)and had added to that

4

number the vacancies due to retirement etc. o

-1
promotions to the higher grade i.e. JAG during the
year,i.e. from 1st April of that year to 3ist ,
March*of next vyear. They state that Resnonﬁeaﬁs

had initiated action to make promotions to $TS {Gr‘>f‘”

III) in 1992-93 w.r.t the year-wise vacancles ;f{
starting from 1988-89 with regard to the vacawc¢ﬁ¢
on account of deputations etc. in Gr. III, and
average number of" officers being on deput 3t'04
worked out 'approximately)had been inq}uded Qﬁly*;n T
the vacancies for the last recruitment year 1i,o.
1992-93. They further state that as the r@viawgnf
the prométions made in April, 1893 was UHJQ!LJ\OM .
in implementation of the Hon ble Supreme Cowrdl =
judgment dated 14.7.94 in CA No. 38&4/89 ih' ;h@
light of their clarificatory order dated 27.;3.96;

in late 1995, by whlcgialmost all Gr. 1III offics s,;
and suéh Gr. IV officers who were on deputation. @t*m
releQant time , had come back to the cadre, il wauiu

not be appropriate to take into consideration Lths
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number of deputationists for the purgspose of adding
to the number of vacancies in a particular,yeah Lkl
‘other counts. The affidavit dated 3.3.97 indigates

the number of yearwise vacancies in case ﬁné f
calculations are made in the light of directions ot

Tribunal dated 39.1.97 referred to in Paragroph 19 f
above. It is  further stated that @r@ﬁ@rma?.
promotions under _Next Below Rule (NBR) toO th&;et
officers who were on 'deputation at the time cf?_if
promotion are required to be given on exercise of.
option by the concerned officer either to remais un;
deputation or to join the oadré}and in casey th@?‘
decide  to remain on deputétion, they are ccngiderest_a
for proforma promotion, but in the present‘&@ﬂtsxﬁ'ﬁ

it was not found feasible as most of thae officery:

had since returned from deputation to the Ceorsd
and, therefore, under the new dispensation oF
calculation of vacancies it was presumed)in'3£iq

departure from the earlier practice, that Lhosza

L2 Y B
officers (deputationsid) on their promotion to  Grh
I1I1 in their cadre would have opted to continud tb g
remain on deputation and the vacancies in tue cadice

i.e. in Gr. 1IT on account of their beling

from the cadre due O deputation had been
p .

into @consideration in the next recruitment y&av,ﬁ

1t is further stated that while making promotion:
in April 1993, they had no option but to prosuties

that the Grade 1v officers who were on demutﬂﬁigf?
T

z
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on the date of promotion, would have joined the

promotion post and, therefore, the question of
proforma promotion would not arise.

: "Lyzu}mduJ;n o

14. It 1is emphasisedﬁyhat the calculation
made by the Respondents as contained 1n their
affidavit dated 3.3.97 was o©Of the specitic
directions of the Tribunal dated 30.1.97 and wag
purely notional, and that they did not admit that.
the manner of calculation and/or number of
vacancies earlier calculated was in any Wad
violative of any«instrudtions of the Govt. 1t  15
stated that whenever promotions are made w.r.t the
past years, the situation obtaining at the time ©
the date of DPC is taken 1into account for the
purpose of calculation of these vacancies,and S the
yearwisé vacancies shown in the said affidavit ware
based on & purely hypothetical situation arlsing

from the calculation of vacancies in the 1ighz of

Tribunal s directions.

15. on the other hand applicant 1in HE

written submission has furnished a written tabile,

in which he has emphasised that after recaloulation

ady

of vacancies as per -Respondents' own @

dated 3.3.97, there would be several changes in tha

seniority position of the officers promoted wvide

impugned promotion order dated 4,1.96.

7

fidavil .
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16. Wwe would like to make it clear thal the @
' wcﬁﬂemms ‘

Tribunal had not given any s LG t@@;"

o

"
Respondents to calculate thee vacancies 1id

particular way. A plain reading of our order doted

30.1.97 makes it clear that after hearing bioth

~sides at considerable length, we had noticcd ihat .

the dispute in the present O.A. resolved jreelf to
determination of the total number of ISS érade PR
posts at a particular point of time , and ihsh
vacancies against which promotion to those Dﬁéié
could have been made. We had recor ded apgﬁ},icaﬁéss“j
submission regarding the number of vacanciesz at oo
particular . point of time, and his contentioh iﬁaiﬂ
if Respondents had calculated the viscanGgier
correctly he would have been promoted in thé voa
1989-9@ itself, or at the lates in 199C-81. Mo i
asked Respondents to examine the matter and %ii@»f
their reply' on affidavit, which they did ii 63‘:
3,3.97., .1t is, therefore, wrong for | tho
Respondents to contend that  the Tribunal ﬁaﬁ‘v
directed them to calculate the vacanci€s .i ﬁif

particular manner.

17. In Para 186.5 of their affidavitiiaf
pointed out by the applicant,the Respondents have
themselves stated that 20 officers could be GQ#CT@G;A

” A

fev pommwwx for. promotion to STS (G frihe

w.r.t. 2@ vacancies for l99®—9l,and amongst LAGEe

- -1
20 officers i @ the name of applicant iy

mentioned at 'Sl. No. 9. Respondents contend then

7%
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the calculation of vacancies

dated 3.3.97 is based

deputationists on their

have opted to cO
I 4

cadre would

deputation , and as a result &

have beco

April, 1993 they had no option

the deputationists

have joined the

question of proforma

Respondents themselves

under NBR'to all

the time of promotion , are

éxérdigbfbf option by the con

to remain on deputation oOF

Calculation of vacancies

presumption, and Respondents

basis on which  they

officers who were on

would have joined the

question of

18. Under

Responddents’ own averment

affidavit dated 3.3.97

that

materials to indicate

vacancies in 1SS Grade III
the impugned promotion orde

rexamination.by raspondsn 8.

N

on the

me available but while making promot

promotion posts
promotionswould

state that

required to

presumed
deputation in

promotion

the circumstances,

there

in their affidavit

premise that rie

promotion to Gr.1IT in Lie

ntinue to remain. O

the vacancies would
{omg 1o

but to presume thaé -

on the date of promotién sol1g

NN
i Y
e h ot

and therefore.

arlss.

not
70

those who were on deputatiodn at .

S

cerned officers zither

to join the sadre.

cannot be

have

April, 19834

posts ane o whao

proforma promotion would not ar i15e.

in the light af
as contained in Lhioly

the calculatiun

L
“Lg»sa\ii.,’ -

leading to the

r dated 4.

16¢t L

that the Grade I¥.

1.96 redquirds )

ﬁnna - ;o
e~ pr OROLLDAE 4

]

be giuensﬁ;}

1
vV

.‘\?

s

not indicated Fag b

are suyffiloiant il
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19. In the result the impugned order dated

4.1.96 to the extent that it relates to tha
position of the applicant 1in that 1ist)and to that.

extent alone, is quashed and set aside. rRespondenils

are directed tO recalculate the vacancies pecoming

available each vyear, in-accordance with the FuLes

and jpstructions governing proforma promotions, whe
c - . B i
various court rulings 1n this regard as well as tﬁ@

other materials in this 0.A. within four non h}

from the date of receipt of a copy of tn1¢.

judgment, and consider the applicant's case Yor

promotion from -an earlier date in the 1ight of the

availability of vacancies calculated afresh; in
accordance with rules and instructions, with
consequential benefits including fur thar

promotions. No costs.

w@?’ s

(D A. VEDAVALLI) (S.R.
Member (J) Vice Chairman (A

/GK/




