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O.A. No./T.A. no. 317
of 1996 Decided on

:  a,

T.R. Mohanty

(By Advocate: In Person)
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\ ■

>_v

VERSUS

U.O.I. & Anr./Ors.

Ajjplicant[s)

Respondents

.  Bhri p.H.Ramchandani(By Advocates. Sh^. c.D.Gangwani
Shri R.K.Kamal

CORAM

HON'BLE MR.  S.R. adige, vice chairman (A)

hon'ble dr. a.
vedavalli, member (J)

1. TO be referred to the Reporter or not? YES
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~  CENTRAL ADMINISTRATIVE TRIBUNAL
Principal Bench

O.A. No, 317 of 1996

D  f |Ti^/2LV)iey
New Delhi, date this the ^ Oeei^w^sac, T99|f

HON'BLE MR. S. R, ADIGE, VICE CHAIRMAN (A)
HON'BLE DR. A. VEDAVALLI, MEMBER (J)

Shri'T.R. Mohanty,
S/o Shri R.N. Mohanty,
Computer Literate,
Inter-State Council Secretariat,

Ministry of Home Affairs,
Viqyan Bhawan Annexe,
New Delhi-1 1001 1 . • • • Applicant

(Applicant in person)

Versus

1. Union of India

through the Secretary,
Dept. of Statistics,
Ministry of Planning & Programme
Implementation,
Sardar PateI Bhawan,

Parliament Street,

New Delhi-1 10001,

2. Ms. S, Wadiwa,
C/o The Secretary,
Dept. of Statistics,
Ministry of Planning a Prog. Implementation,
Sardar Patel Bhawan, Parliament St.,
New Delhi.

3. Shri Shiv Kumar,
C/o The Secretary,
Dept. of Statistics,
M/o Planning a Prog. Impl.
Sardar Patel Bhawan, Parliament St.,

^  New Delhi.

4'. Shri Pala Singh Tanck,
C/o the Secretary,
Dept. of Statistics,
M/o Planning & Prog. Impl.,
Sardar Patel Bhawan, Parliament St.,
New Delhi.

5. Shri M.R. Meena,
C/o The Secretary,
M/o Planning a Prog. Impl.,
Sardar Patel Bhawan,
New Delhi.

6. Shri G.R. Meena,
C/o The Secretary,
Dept. of Statistics,
M/o Planning a Prog. Impl.,
Sardar Patel Bhawan, Parliament St, ,■
New Delhi.
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,  Shri D.L. Meeria,
C/o The secretary
Dept. of implementation,
M/o Planning & "-"y .
qardar Patel Bhawan,^frltUent St., ... Respondent =
New Delhi. Counsel

CSV Advocates-.
Counsel for o
Shri R.-K.
Respondents 2

judgment

VICE r.HAlRMANjA.^IPK,-Ri F MR. S.R.,ADI£l!

^pllcent l«pd9"3 P to™""""
£^fr"nL°tn^re!;?s?i?ri?sfojr„ran sratlstioai service <ISS
in short) Grade III-

,  nor'<=. recommendation
(ii) to ISS Grade lH

for P'otnoting I

0°
list;

o-f ISSW Gr . 11
(iii) filll'^9 i in accordance(JAG) " ̂ 961 and

■  ■ -ornsoildfted'fntt'ractions dated
10.4.89;

to d"-h rela.atloh f
= *"'»^'ieina viciatlve of Rule
r'and Rule 16 ISS Rulee, 196.=

,v) Pi°"'°"°"^,;;°\n'tlrmfof W
vacancy arose i 1231/89judgment in 0. A. g, ors.
Sher Singh Vs. u.u.i

Applicant joined ISS In Gr. IV ai
direct recruit through UPi^cgeneral category direct

rionts 2 to 7 are also members of1981. Respondents 2 lo
r^ ^qp/ST) category. Pursu3.fl».

and belong to reserved C.SC/sr)
to Hon-ble Supre^e Court, direction
Chadhaand others Vs. UOI . Ors. AIR 19S6 o- u.3
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■C tf-; O,

a final seniority list of iss Gr, iv officers a;
on 1,.2.86 (date of judgment) was circulated
8.5.86 (Annexure A/2) in wnion apcUcant s posl
aooeared at SI. No. 5,3. The position of R-2

on

t ion

756. Names of R-5 anri P < ijand R-6 did not appear in that
seniority list. me said seniority list was
ohallenged by certain direct recruits in o.A. No.
StA/se Pratap Narain s ors. vs. uor 4 ors.
before CAT, p.b. who b^y judgment dated 13.9 gs

allowed the, o.A. la ^ert one
directed that the impugned seniority list dated
8.5.86 be modified to limit/) j-imit the continuous

loiation only to those incumbents who had
continuously officiated against cadre posts

in ISS Gr. IV. Against the said judgment
dated ,3.3.89 the uoi filed an SLP in which tjhe
Hon ble supreme Court by judgment dated 29.9.92
<UOI s Anr. vs. Pratao- Narain s Anr. AIR ,992 sr

^  1363) allowed the appeal and set aside the
Tribunal s judgment dated ,3.9.89.

^leanwhlle a draft seniority list of ISG
IV as on 38.2.89 was prepared and circulated

vide O.M. dated s so /a30.8.89 (Annexure A/3), in which
applicant appeared at si. No. ,50. 34 ,
did not appear in that list as ir tK

.  sc, as in the mean timebbey had been promoted to iss Gr. m, ,1,,

A

t/. ■ .f;

i

and R 4 was at si. No. 540, 541 ^^id 54/ /; ;
respectively, while R-T's position was at SI. No.

! V :
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dated 24.11.87 (Annexure A/4), while R-5, b a /
appeared at Si. No. 277, 278 and
respectively, Aggr&ieved by order dated 24.11,8?,
by which he had been superseded by eight reserved
category officers including R-2, 3 & 4, applicant
file No . 336/88 before CAT, Calcutta Bench who by-
judgment dated 28.11.88 (Annexure A/5) allowed the
0.A. and directed that applicant be deemed to have
been promoted to ISS Gr. Ill w.e.f. 24.11.87,

1.e. the date his juniors were promoted, with
consequential benefits, and he be placed above

those juniors in ISS Gr. HI. Civil Appeal No.
3844/89 against the same was dismissed by Hon ble
supreme Court on 14.7.94 and relief was granted to
all those officials of general category who were

similarly placed as applicant. However, as by tne

Tribunal's judgment dated 24. 1 1.876 the promotion

of the eight reserved category officers had been

protected and the relief granted by Hon'ble Supreme

Court to other general caategory officers similarly

placed as Shri Mohanty, would involve creation of a

large number of posts, the Hon'ble Supreme Court in

Intervention Application No. 9/95 in a CCP filed

by applicant in Civil Appeal No. 3844/89, by their

order dated 27.3.95 modified their earlier order to

the extent that . leave was given to offioiul

respondents to revert the SC/ST candidates fro® tee

promoted posts if it became necessary, subject to

A
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protection of their financial benefits, and further

that Shri Mohanty's. entitlement to the relief was

in respect of general category candidates, but if ;

in the process he was reverted to a lower post,: r o

recoveries were to be made from him.

4. Meanwhile on 27. 1.93 a fresh dreft

seniority list of ISS Gr. IV officers as on '

15. 1 1.92 was prepared vide O.M. dated 27,

(Annexure A/7), in which applicant appeared at SI,
■r C

NO, 97, R-2, 3 & A did not appear in the list at

^  all having already been promoted to ISSGr. Ill i i :

while R-5, 6 & 7 were at SI. No. 196, 1 97 and 279 jf.v •
respectively. Applicant contends that in view oi

anomalies in this draft seniority list dated If: '

27. 1 .93, and the fact that some reserved categorv ffS
■  '

officers of ISS were demanding promotion from Gr, - if
^  ■ ■/

IV to Gr. Ill he represented on 10.3.93

(Annexure-A/8), asking Respondents to

promotion to Gr. Ill, only after Gr. IV seniority

list was finalised; to maintain inter se seniorItv

of Gr. IV and not make supersessions: and in tie

case of his promotion to Gr. Ill, the seniority

list of Gr, III be revised on the basis of tno

judgment dated 28, 1 1 . 88 and tahe old inter so : o-

seniority in Gr, IV be reverted to. i ? f

i Vi
■■ ^ ^ ir;,

i r .: ■
' V ■:
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5. However, applicant contends that despite

that representation^ 138 ISS Gr. IV officers were

promoted to Gr. Ill ^vide order dated 2.^.93

(Annexure A/9). Although applicant was also

promoted by this order, he was superseded by 18

reserved category officers. Aggrieved by the order

dated 2.-^.93 applicant states that he and 65 other

general category officers filed O.A. No. 201 1/93

on 10.9.93 on which a prayer for early hearing was

granted and the matter was take up for final

hearing, but before the matter could be finally

decided, R-1 issued impugned promotion order dated

4.1.96 (Annexure A/40) in supersession of all

previous promotion orders to ISS Gr. Ill as a

consepuence of which O.A. No. 2011/93 was allowed

to be withdrawn by order dated 1.2.96, with

permission to file a fresh O.A. impleading all the

necessary parties and impugn the order dated 4.1.96

if any grievance arose with respect to it.

6. It is in the aforesaid background that

this O.A. has been filed, in which the promotion

order dated 4, 1 .96 has been impugned, in which in

Paragraph 7 (vi) R-2 stands at SI. No. 38, R-3 at

SI. No. 69, R-4 at SI. no.70, R-5 at Si. Wo.

39, R-6 at SI. No. 52 and R-7 at SI. No. 71,

while applicant himself is at Si. No.89. It is
/V

with this position trv the promotion order, with which

applicant is aggrieved.
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7^ The respondents in their reply havo

challenged the O.A. They state that the impugned

promotion order dated 4. 1.96 has been issued

strictly in accordance with the Hon ble Supreius

Court's pronouncements, the rules and instruction,>

and the O.A. is to be dismissed.

8, Applicant has also filed rejoinder in

which he has denied the contention of the

respondents and has broadly reiterated tha

averments made in the O.A.

9, We have heard this matter at great length

spread over several sittings. Appllicant argU'rd

his case in person. Official Respondents were

represented by Shri P.H. Ramchandani and Stiri

K.C.D. Gangwani both of whom were heard. Shri

R.K. Kamal appeared for the private respondents

and was also heard.

10, During hearing on 30. 1.97, we found that

the dispute in the present O.A. resolved itself

into determining:

(i) Whether the total number of posts in
ISS Gr. Ill on the date of
amendment to the Recruitment Rules
of ISS Gr. Ill (20.2.89) was 166 as
contended by applicant or 142/143 as
contended by respondents.

(ii) Flowing from (i) above, the number
of vacant posti in ISS Gr. Ill
against which promotion could have
been made on (i) 2-.2.89 (ii)
21.2.89 to 31.3.89; (iii) 1.4.89 to

A
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,2 91 W ̂
nv) 1.^-5® 1 '^.92 to31 -3.9® ,^'^3u3.92 and 1 - /

1 .^.91 mnted to ISS t.r.
31.3.93. was promo tea
^  the appti . numbarAdmittedly claim -as that tf the

t" - laheh as Ue on .0--'
of vacancies caloalated correctly■ ^
actual vacancies cut
ta.lnd he would have been
deputations, Pto-tlon •
—^ :ere tahen as >«.«

,  L.^ rec.pondents, , fact3cerred by re-P _^,iously dispute the
ni He did not ru1©cin 1990-91. the ISS Recruitment

after amendment othat after to
„ „ Q9 promotions hasis and0" calculated on annual basi»T::rdUotaappUedto vacancies thui

the reservation
calculated annually-

,  vo to examine
a asked the respondents,1. ' had aske atatements o,.,  file a repiythese contentions an „idavlt dated 3-3-

u  the aforesaid aniaffidavit and
is the respondents reply-

,lcn during course of :.his connection,
ty invited our attention - «hearing Shrl ^ed 3.3.91, f"®''

^  ̂<1- affidavit dateo
Tof our order datedbackground of ou

A w .1 V
-r ,, u u

.  rt in his own reply 1-
,iicg on 13.3.91. ho

affidavit which he has ^ ^ dated 3-3.9emphasised that respond^s ^ ^
A
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o have not been calculated
He has """"" °^^\.fTffiaavit, accordina to , :
respondents' aforesaid
.hlch tespondents thc^selvee^

eterence to 20 vacancies for
(Grade III) " vacancies as on
1990-91". Even 142/143 as averted by .
on 9 R9 be taken as 142/14J

Lnts he would have been promoted.respondents, ne

1990-91 Itself instead of 1992-

have' ^
13A. Both - sides

In these written
written submissions.

.  respondents have taken their s.andsubmissions, responu ^ _

that they promoted 138 Gr. IV Officers o v ^
(Grade IlD by promotion order dated 2.4.93, ,
these . promotions were with reference^ to ̂

4. 1099-93 during v;nicn
.FthT- 1989-90 to yjvacancies for i^o^

regular promotions could not

.n account of courts# order, i^v^other cas . ■ ^
vacancies were calculated on yearwise basis ahc. ,
reservations were provided with reference to t e
.earwise vacancies. They state that the applicant ^
had inter -alia raised certain doubts ih regard to
calculation of vacancies in the O.h. «o.2011/

u  rain the Tribunal had directed thefiled by him wherein the irio

a  fs to take into account the procedure forrespondents to taKe

determinatiOh of vacancies (as pointed out hy; ;
applicant based on dovt. instruotionsi at the time
of reviewing these promotions in implementatron of

rnnrt's judgment dated 14.7.94 inHon'ble Supreme Court s 3 g

c.v No.3844/89 bOI 4 ors. Vs. T.R.Mohahty
Yl

i  .
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Ors- Respondents state., that they had accordingiy

recalculated these 138 vacancies while issuing the

■  review promotion' orders on 4. 1.96. _ In order f:o

calculate the yearwise vacancies, they state that

as per existing instructions they had taken the

number of vacancies in the STS (Gr. Ill) or the

service as on 1st of April of the year concernedyby .

deducting the number of STS (Gr. Ill) officers in

position as on 1st April of the year concei ned^ffpa

the cadre strength (jl.q. 143)and had added to tfiat
number the vacancies due to retirement etc, one

/I ,

promotion) to the higher grade i.e. JAG durihg

year^i.e. from* 1st April of that year to Sl.st ;
March of next year. They state that Respondents i

had initiated action to make promotions to STS (Gr.

Ill) in 1992-93 w.r.t the year-wise vacancios

starting from 1988—89 with regard to the vacancies

on account of deputations etc. in Gr. ,

average number of- officers being on deputatlor. j

worked out approximately^ had been included only ,

the vacancies for the last recruitment year i,o. ,

1992-93. They further state that as the review.of

the promotions made in April, 1993 was under tciKon :

in implementation of the Hon'ble Supreme Court s ,

judgment dated 14.7.94 in OA No. 3844/89 in the ;

light of their clarificatory order dated 27,.3.9G,

in late 1995, by which^almost all Gr. Ill omca.rs^

and such Gr. IV officers who were on deputation <
!

relevant time ̂ had come back to the cadre, it W'ouid ;

not be appropriate to take into consideration tba ;

A

i . i.'
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\  „u.b.r of deputatlonlsts for' the pur«pose of addU.,
:■ Po the nu^het of vacancies in a patticuian ieap on
^  -oPher counts. The affidavit dated 3.3.97 indicate ^

Phe number of yearwlse vacancies
calculations are made in the lidht of directions o
Tribunal dated 30.1. 97 ref erred to in Pa, agr..ph i y
above. It is further stated that Protorma
promotions under . Ne.t Below Pule (NBP, to those,
officers Who were on deputation at the time of .
promotion are reduired to be given on e.erclse of ,,
option -by the concerned officer either to remal , or.
deputation or to Join the cadre,and in case., tn-sy,
decide to remain on deputation, they are oonolceroo
for proforma promotion, but in the present oontsit,:
It was not found feasible as most of the officers
had since returned from deputation to the cacrl

, .r,r-i^or thp new dispenseitiorv ofand, therefore, under tne new
w«ranries it was presumed.in slightcalculation of vacancies ii. w /

departure from the _earller practice, that tlio-.e
officers (deputatiohi-) on their promotion tc Gr.
Ill in their cadre would have opted to oontlnuo to
remain on deputation and the vacancies in tSo caJiO
i.e. in Gr. Ill on account of their bei.ia away ,,
from the cadre due to deputation had been taKci ;
i„Po aconslderatlon in the next recruitment vcay.: .
It is further stated that while making promolicnsij
in April 1993, they had no option but to prGsuac:|. .
that the Grade IV officers who were on dcputasicny, . ■.

'

,g-
^ V •

^  1 ,

V , ..
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X?

of promotion, would hove iolned tdP
r a d tdofofofe, tde pu-tlon ofpromotion post and,

proforma promotion would not arise.
caloulatlor..

It is emohasised/fhat
nHpnts as contained in their„ade by the Respondents

rin the spooi-i^
affidavit dated 3.3.97 wasthe Tribunal dated 38.1.97 and sa.
directions of the in

that they did not admit thQvpurely notional , and
the.anner of caloulation and/or number o.
vacancies earlier calculated was in any w.,
violativeof any instructions of the Oovt. It is
Itatedthat whenever promotions are «de w.r.t t ,e
,,.t years, the situation obtaining at the time o,

. . nPC is taken into account for t .ethe date of DPU is

parpose of calculation of these vacancies,and tno
.earwise vacancies shown in the said affidavit wore
based on a purely hypothetical situation arising

v/arancies in the lid^^-from the calculation of vacancies
Tribunal's directions.

,5. on the other hand applicant in his
written submisslcn has furnished a written table.

.  • fhsah pittsr recalculatd'C,^in which he has emphasised that after
of vacancies as per .Respondents" own affidavit
dated 3.3.97, there would be several changes in the

■p t-hcj officers promoted v'ideseniority position of the officers p
impugned promotion order dated 9.1.96.

i 1

'V"
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16 We would like to make it clear that ths

Tribunal had not given any ®i®3t®sjs> to t nc

Respondents to calculate thoe vacancies in a

particular way. A plain reading of our order dated

30, 1.97 makes it clear that after hearing both

sides at considerable length, we had noticed- idiat

the dispute in the present O.A. resolved itself to
determination of the total number of ISS Grade Sli

posts" at a particular point of time and the;

vacancies against which promotion to those posts; j

could have been made. We had recorded applicahtis'

submission regarding the number of vacancies at h

particular . point of time, and his contentiosi thol

if Respondents had calculated the vacancies

correctly he would have been promoted in the yeai

igg9_90 itself, or at the lates in 1990—91. W© uui-l

asked Respondents to examine the matter and riio-

their reply on affidavit, which they did At --' j

3.3.97. It is, therefore, wrong for too

Respondents to contend that , the Tribunal bac

directed them to calculate the vacancies „n e;

particular manner.

]7, In Para 10.5 of their affidavit^ as

pointed out by the applicant^the Respondents tiavs

themselves stated that 20 officers could be oovcied-

Ql^g^i^asst for. promotion to STS (Gr. IIT"!

w.r.t. 20 vacancies for 1990-91^and amongst tsosa

20 officGrs th© nsrn© of ©pplxo^^b-f » iLvv

mentioned at SI- No. 9. Respondents contend tiiDn

/T

1

T|;y

i
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lation of vacancies m theithe calculation ^remise that the
_ 3 9-7 is based on the premi

.  ,,elr promotion to Gr.III in tto , .o:depotationists on remain, on
to continue , ieadre would have ^.eanoles woulcl ,

deputation , and as a resul
•i-uip but while maKiny p

have become available oui ,
p,.<- to nresum© thai

Aoril 1993 they had no op ion ^ ^
.  -ets on the date of promotion woul^ .j .the deputation! therefore- the ;l;

-  • ori the promotion post> ,have joined the p> p ^ •
■  oforma promotion; would not ^eaestion of proform i}:

Respondents themselves state j -.
upre on deputation a*- ■ .

®  anderdBR to all those who were
the time of promotion , are requi ■
.  - .,,-ol option PV the ooncerned officers elihv,

f  or to join the cadre. .rto remain on deputation d;'

calculation of vacancies cannot be 1 ^ ^ ^ ^^
p/:intc; have not indicaieo '.ht-presumption, and Respondents

n-rh they presumed that the sraoe -n i ;;basis on which they j .
More on deputation in Aprii, I- ■ •officers who were ^ ,

>,ould have iolned the promotion POSt, an.
r  question of proforma promotion would not ariss

rh,:

,e. :r:

s
C  -1

18. under the circumstances, m the
Responddents' own averment as oontainod in

«rp sU'^f lectors t-i if,
. 1. j vr-vH ^ 3 97 there are ou. » . „affidavit dated 3.3.^ ,

.  j- +-0 that the calculation mmaterials to indicate that ,

vacancies In ISS Grade HI leadlnq to the issue s,
the impugned promotion order dated R.K.G reauiris^g
reexaminatioroby respondantSo

/V-
.;r-

e i'

"ltd
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.esult t.e impugned order dated,

"■ r that It relates to tre,.,.56 to the e.ten to that
oositioh of the appUcan Rgspondsnts
.  r elone is quashed and set aside
' " iculate the vacancies bacon,iafl.redirected to recalculate th

r^h vear, in accordance withavailable each year, p,p„pUons. the
and instructions governing preform

„rt rulings in this regard as «eU as -ho
.  thisO.A. Within four monthsother materials m this 0.

from the date of receipt of a copy
H  consider the applicants case .cjudgment, and consl

promotion from -an p.^ppi.ted afresh, ih
availability of vacancies calcula

rules and instructions , wi-haccordance with furtpor
u  including tur if-iconsequential benefits^

promotions. No costs.

( A. VEDAVALLI)Member (J)

a/' ̂  f"
(S.R. AD'GWX

Vice Chairmart
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