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' Principal Bench: New Deini

OA NO.2609/96 ■
L\'t^V Kl'tfVXC-^

.  V. jib^dav of 1998
Hew Delhi, this

■K,. cr Joae P- Verghese, vice-Chair»an(J)Hobble Shri s.P.Bis»as,«e.ber («)

Bhanwar Singh s/o Khem Chand,
resident of village Kanchanpur,
P.O. Lesadi,
oistt: Meeruf (U.P.) ,

(By Advocate: Shri P.M. Ahlawat)
Vs.

.Applicant

.Respondents

Union of India through

L.-The General Manager,
Northern Railway,
Baroda House,
New Delhi.

2. The Chief Personnel officer,
North Railway,
Baroda House,
New Delhi.

(By Advocate; Shri R.L.Dhawan)
ORDER

\

riR.. JQSF P- VERGHESE. yiCE-CHATRMAN (J)„

The. petitioner in this case was appointed to
the post of Head Clerk, by promotion in the grade of
140,0-2300 w.e.f. 19.8.1985. The allegation of the
petitioner is that in viU of the interim order passed by
this Tribunal on 13.7.1990, his seniority happened to be
re-cast and about 21 juniors have ,been promoted in the

'  meantime. It is further alleged'that by an order dated
20th November, 1996, three posts of the Office
Superintendent Gr. II in the General Branch in the scale
of 1600-2660 became vacant due to promotion of three SC/ST
candidates and the respondents , by the said order had
decided to conduct a selection for all three posts and fill
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up the said posts exclusively, by the general candidates.
It »as stated in the said order ■it has been decided to
conduct a selection for three posts (SC/ST-Nil) of
OS-lI/general branch er. Rs. lhOO-2660 (RPS) in this
connection eritten test hill be held on 21112,1996
(Saturday) at 10.00 hrs in the General Branch. Baroda
House, Mew Delhi". It was stated by the petitioner that
the said three posts beca»e vacant due to proeotion of 2 SC
end 1 ST candidate .in the grade of Rs. 1600-2660 promoted
as OS-I in the scale of Rs. 2000-3200 w.e.f. 23.7,1996.

'  • /

2'. The petitioner submitted that in .view of

the decision of the Hon'ble Supreme court in R.K.
Sabharwal & Ors's case, when three posts of SC./ST became

vacant in a running roster the same will have to be filled

up by SC/ST candidates only since the concept of vacancy

..has been done away with and all the government departments

are directed to re-arrange all the posts in a cadre

according to the roster' point by way of a running roster

and once the roster is complete to the extent of total

number of posts in the cadre, the roster point is to stop'

and thereafter if a general candidate vacates the post the

said slot will be filled up by a general candidate and in

case any reserved candidate vacates the post the said slot

will have to be filled up by reserved candidate only. Yet

inspite of the said clear directions of the Hon'ble Supreme

Court in the above said R.K. Sabharwal's case, the

respondents are now proceeding to fill up these three posts

by general candidtes vide notification above quoted dated

20.11.1996, This cout on 18.12.1996 had granted the



0 interim order stating that further action in regard to

'>• holding of the selection to the post of OS-IT Grade in the

scale of 1600-2660 shall be kept in abeyance. The /said

interim order continued and matter was argued and reserved

for final orders.

3. The case of the petitioner is that the

petitioner was the second senior-most of the Headclerks as

on today and his seniority was disturbed only due to

interim 'order passed by this court on 13.7.1990 and

thereaafter the general■community candidates promoted after

the said interim order, have now been shown as senior to

the petitioner and are being given promotion inspite of the

decisions of the 'Hon'ble Supreme Court in R.K.. Sabharwal's

case. The candidates available for promotion to the grade

of OS-II as on today are shown herebelow alongwith their

appointment to the -post of Head clerks in the grade of Rs.

1400-2300;

Sr

of 1400-2300 as on 10.3.199S

-No. Name Date of Aoointment

1. Nand Kishore (SC) ' 01.01.84

2. Bhanwar Singh(3C) 19.08.85

3. Shanker Pal (SC) 29.08.85

4. Prakash (SC) 29.02.88

5. Yodh Raj 08.11.90,

6. Salim Mohd Khan 01.02.91

7. Nirmal Arora 25.04.91

8. Rohtash Singh 18.12.91

■  9. Hanuman Singh 28.01.92

10. Smt. Saroj Bala
27.07.92

11. Ram Singh Heena (ST)
26.11.93
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4. It is stated that except serial No. _ 1 and

2, ail the incumbents have been posted to the post of Head

Clerk only after the interim order passed on 13.7.1990 and

the respondents are proceeding to promote three general

community candidates out of this list as per.the above said

order of 20.11.1996.

5. •The petitioner was the second senior-most

f'

,  among those Head clerks who were in the-seniority list at

the time when this Tribunal -passed an interim order on

13.7.1990 in OA No. 1382/90 in the matter of J.N. Sharma

& Ors. Vs. Union of India & ̂ Ors. This court passed the

following interim order:-

"We further direct that the seniority of ■
SC/ST employees vis-a-vis other employees be
regulated in all cadres and grades strictly
in accordance with the judgement of the
Allahabad Bench of this Tribunal in Veerpal
Singh Chauhan Versus Union of India [1987(4)
ATC 685]."

6. It was further stated that this Tr-ibunal

had decided the said OA No. 1382/90 finally on 27.9.1995

and the operative' part of the judgement is reproduced

herebelow:-

"In the background of the Hon'ble Supreme
Court's jdugement dated 26'.7.1995 in J.C.
Malik's case (Supra) the respondents " are
directed to take further action in this
matter in accordance with that judgement.
Interim order if any passed by-this Tribunal'
in this O.A. are hereby vacated".
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7.' It was submitted on belW^ of the

y  petitioner that even though the petitioner was promoted to

the post of Head clerk as on 19.8.1985, on the basis of the

above said interim order dated 13.7.1990, respondents

proceeded to re-cast the seniority of the petitioner and

subsequently 21 of his juniors have been given promotion on

, the basis of the said interim orders.' It is in the

meantime that the Hon'ble Supreme. Court had decided the

bv an order dated 26.7.1995 and the

,  . . final order passed by this court in .J.N. ■ Sharma's case

directed the respondents to re-cast the seniority as per

case in view of the fact that the interim order
/

passed by .this court on 13.7.1990 was vacated while the

•  final order was passed by this Tribunal. In the meantime,

this Tribunal also decided another OA namely OA 521/92 in

the matter of Hand Kishore Head Clerk vs.. Union of Tndi;:i

and by an order dted 26.4.1996 this court again disposed of

the said OA in terms of the order passed by this court in

OA No. 1382/90 as shown above. Subsequently, in view of

the fact the respondents did not "re-re-cast" the seniority

list of the petitioner on the basis of that interim order

,  passed by this court on 13.7.1990 has been vacated, .filed

the Contempt of Courts Proceedings vide CP No. 263/96 io

OA No. 1382/90. This court by an order dated 7.11.1996

disposed of the said CP stating that it is not necessary to

.  mention in this courty that the orders of the Hon'ble '

Supreme,court are law for the territory of . India under

Article 141 of the Constitution of India. They need no

further direction or orders to acquire validity. Further

the matter was referred to the General manager through a

representation and no action has been taken on the said

representation at the instance of the General Manager, it
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was, in the fiieantime t-hat- -i-u - V y
'  three vacancies arfeT in the
3cale o, .3, uoo-^3.0 „.en . sc an. .

ST can.i.ates „ene pno.oted to tte post of OS- Onade , i„
the scale of Rs. 2000-'^7nn x.  ̂000 3200 W.e.f. 23.7.1996. The
submission - of the loner was, based on the decision of
the Hon'ble Supreme Court in R K ^aKt.

~=—=- iitharwa] r ^
once the total cadre has fm i .astull representation of the SC & sj
and backward clflctctocClasses m accordance with fhp ro

wiLH tne reservation

thereafter in the cadre
filed fro. apono the category of persons to whop

the respective vacann"p<- kcsi
vpodncieo belong, it wnda  iL was further stated

The said three yacancies occnrred doe to propotion of

s-orade 1 and these shoold '
been ft„ed „p p,.

othsr bC/ST """adrp nff i
""T^Tle in os-6rade n „hich

"<"-e strength of n persons.

S- After notice, respondents filed their
tebly and stated that the respondents had f„,io„ed the
-T-fp.es contained in the decision of the Hon'tle Snpre.e
" ̂'^^^'~gfU_iilLqh Chanhan-. case and ' -— and in view of the

ciscisi.on of fhA Hon ble Supreme Court in R k - ku
^abharwal'scase, the present • seleri-inr, k -

•^eiaccion beino fnr x
^  3 vacancies out ofwhich one post will only go to r..A-a

the 50» r candidate keeping in view50^ of maximum limit of reservatinn -
P  ;eoervation m any given year -'  r Hon'ble supreme Court order and

... again hadclassified that the' ratio of R k <; Kk
.  —S^^iiAGiaL.being that of

a constitutional Bench mn k
,1 will have precedenrpHI coeaence over other

(1996(2) see 715). The
respondents fnrfhom ^ -further admitted that all the thrp«
h^d\r~- , vacanciesarisen due to promotio of 2 SCs pnn i2 SCs and 1 ST employees of
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OS-Grade II to the grade of OS-Grade I in the sisals' of Rs.

2000-3200 w.e.f. 23.7.1996 and the only reason stated in

the reply was since all the three posts could not be filled

up through reserved candidates as per the extant rules,'

they have decided to fill up two posts by the general

cbnimunity candidates and the remaining one post by SC

candidate. Nothing has been stated with respect ' of the

order of the respondents impugned in this OA namely one

issued on 20.11.1996 wherein the selection is stated to be

held for three posts and all three by general community

candidates.

9. We have heard both the parties, persued

the pleadings and we are of the opinion that the

contentions and averments'made by the respondents to outwit

the claim of the petitioner to the post .is not tenable in

law. The respondents might have re-cast the seniority on

the basis of the interim orders passed by this court on

13.7.1990 but once the said interim orders have been

vacated, the respondents had a bounden duty to "re-recast"

or restore the seniority in accordance with the final order

✓

of this court as well as the judgement and orders given by

the Hon'ble Supreme Court both in J.C. Malik as well as in

Veer Pal Singh Chauhan's case. In any event, since the

three vacancies had arisen due to promotion of three

reserved candidates to the next higher grade, all the three

posts should have been filled up by the reserved candidates

only by citing the ratio of the Constitution Bench of the

^  Hon'ble Supreme Court in R.K. Sabharwal & Ors. Vs. State

of Punjab & Ors. reported in JT 199.5 (2) SC 351. The

Hon'ble Supreme Court in the said decision had stated that

if the roster is permitted to operate till the total 'posts
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in the cadre are filled thereafter the vacancies^-f^fl 1 ing in

'the cadre are to be filled by the same category of persons
\  X

whose retirement etc. caused the vacancies then the

balance between the reserve category and the general

candidate shall always been' maintained. To quote;

"5. ̂ .We see considerable force in the second
contention raised by thelearned counsel for
the petitioners. The reservations provided

i  under the impugned Government instructions are
to be operated in accordance with the roster
to be maintained in each Department. The'
roster is implemented in the form of runn-ing
account from year to year. The purpose of
Classes get their percentage of reserved
posts. The concept of "running account" in
the impugned instruftions has to be '
interpreted that it does ■ not result in
excessive reservation. "16% of the posts "
are reserved for members of the Schedules
Castesand Backward Classes. In' a lot of 100
posts thos'e falling at serial Nos.
1,7,15,22,30,37,44,51,58,65,72, 80,87 and ,91
have been reserved and earmarked in the roster
for the Scheduled Castes.Roster Points 26 and
76 are reserved for themembers of Backward
Classes. It , is thus obvious that when
recruitment to a cadre starts then 14 postS'
earmarked in the roster are to be filled from
amonpt the members of the Scheduled Castes.
To illustrate, first post in a cadre must go
to'the Scheduled Caste and thereafter the said
calss is entitled to 7th, 15th, 22nd and
onwards upto 91st post. When the total number
of posts in a cadre are filled by the
operation of the roster then the result
envisaged by the impugned instructions is
achieved. In other words, in a cadre of 100
posts when the posts earmarked in the roster
for theScheduled Castes and the Backward
Classes ^ are filled the percentrage of
reservation provided for the reserved
categories^ is achieved. We see no
justification to operate the roster
thereafter. The "running account" is to
operate only till the quota provided under the
impugned instructions is reached and not
thereafter. Once the prescribed percentage of

.  .Dosts is filled thenumerical, test of adequacy
IS satisfied and therafter the roster does not
survive. The percentage of reservation is the
desired representation of the Backward Classes
in the State Services and is consistent with
the demographic estimate based on the
proportion worked out in relation to their
population. The numerical quota of posts is
not a shifting boundary but represents a
figure with due application of mind.
Therefore, the onlyway toassure equality .of
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opportunity to the n
general category io Classes dmj the
operate till the timf'^'t^f®
appointees/promotees omuL It respective^or them in the roster " Vh Posts .meant
-^oster and the Vu^nL - of the
en • end thereafter The v ''^o
the cadre, after the
will pose no difficulty As and tilled,
e  vacancy whether permanent nr /
particular post the same hL T in a
amongst the category to ^
belonged in fh«belonged in the^tostet t''"'
Scheduled Caste oer-^nnc h example the
roster points i 7 and 1 ^t

are to be fuiel C"''"
persons belonging tn tt IT' ^'"ongst the
Similarly if T Scheduled Castes
point a^'to L „ poot al
olots are to be filleo ,1' "o" tPooe
category^ ey foUowino th'^ 0^009 the generalohall neither be 'ho"?,]! Procedure there

J  ■ percentage of reservat"n'

"■ '"'"PP <<0050001 and directed^VtheHon>bIe s„pneee Court that i„ th
Pon.vau.abilito „r 1 ^non-availability of a re - ' ofreserved candidate on the roster
point It would be open to th-^ r 'p n to the Government to carrt/ fr,
that ^ . • oarry-fonwardthe point in iust anri r-. -JUot and fair manner • it w;,- f,
that r, . further directedtPat tne interpretation given by the Hon-h, e
to the , . ^PPPPPO Coortto the working of rhoto the working of the roster and
,h.,, , e "o Oh this pointon y e operative prospectiveiy, since the
seiectioh and posting is ,„b3

V'' i„a ^"'■oppnont to the date of the
v  judgement in R k c^uc■  " ^^ifi^oar^case „a„ely 10,2 i„5 the

natio of the said w • ■ '
'  ecision of the Hon'ble Supreme Court isP-nOins on the respondents, m the ci

'"^^^ooes^we directtlie f^espondsn t-o'  ents to proceed to fill nn nho
Pio p , P the three posts of®'^de II in the scale of R-^ i^nn
vacant w n " ^600-2660 which had fallenvacant w,.e.f 7 innr .

-  off , ■ - ^ to promotion of 2 SCs and 1 STofficers to the next ht- u

scale Of p PnPPP Of OS-Cnade I i„ the,  oP'oof PS. 2000-3200. The selection Shan be a
frrsn. -^naii be made onlvirom among the ro-or- .reserved candidtes since al l rK^-ince all three posts had

become vacant du/a to ornmnf--
ro-promotion of the sr<b/sTo

the said candidtes andtion from among the avaifhT 'a  available and eligible
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SCs/srs candidates be done «ithi,n a period of ViTo^.onths

^  °f "d copy of this .order and if
selected, the petitioner as ueli as other eligible SC/ST
candidtes shall t.d Siven the benefit of the said selectidn
"■B.f- . 21.12.1996 the date of selection scheduled by the
respondents themselves by their Circular dated 20.11.1996.

11- It may not be in the interest of justice
that this case be left at this point for the reason that
the respondents <"0 Pass an order dated 20.11.1996 stating

,  ■ that all the three posts ulll be filled by general
/' ■ ' "St "ss the reason- the petitioner had to

approach this court to get the said order set aside.
Nothing has been stated by the respondents as to under mhat
circumstances the respondents had decided on 20.11.1996 to
fill up'air the three posts ' by general community
candidates. That would mean that i, the said order Is
allowed to continue to be proceeded for implementation, all
the three posts should have been filled up by general'

candidates and in view-of the fact that no explanation is
.forthcoming from the respondents in their reply, we are'

y  afraid the officers inyolved in siich activities by whichthe rights available to the reserved candiates being
constitutional proteotion are being denied calculatively at
the' instance Of certain officers of the respondents. l„the circumstances we would direct the General' Manager to
engulre into the conduct' of the officer who issued the said '
order at hnnexure n-1 passed on 20.u.i„6 stating that all
thp three posts "all be ,/i„ed up by general candidtes as
"Oil as the officer who has filed the counter affidavit on

^  tehalf Of the railways. It .is found that the original
oounter affidavit has teen verified by Ms Neera Khuntia,'
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'^V- C.p.o. (Hqrs. j.

®"^iuiry as to under wh;,r .■what circumstances the s;,iw - ^

-P-PrU.a oage. a.a^nat
^Pteatsd a„. saig „agea sPa„ : ^

conngsnua, aepoats " 'n

••>■2. ^ We would also like tn nk
the counter affidavit''avit was filed, m view of the f. r '
the case of shri rj< ^-"oc u( bnri R k o,ui,

.  decided bv kk\jf Supreme Court is cle^ - i' the Hon'ble
.  '" '-aspondants hava -tried to justify their « r-®^r action that the throo

■  became available due to oto promotion of three <?r/cT
'» te fiUeo . '/sr oandidtas
the 50» rule r- . """ of

^.^incs ths Hnn^'Ki -von ble Supreme Court hs-? '
o'oarly stated that there is „e ,
"Pich is to he a , ■ "to" oppUed »hiie roster is to be •

0" the posts i„ theod "P'o^eoted
-  . ® are to be'arr^vpathe roster point and ' against"t- ^nd once any vacancy arise^ . k

promotion retiram . ■ arise., out of
^  ̂ . . . ' ^ employees out of
/  roster point, there is noruie to such i„sta„ee,. pt J

calculations that if say f ®^en to ridiculoussay for,example all kkJ x
""'y PPtayed agaipst the roster ■

and four Of th ^ —ib^PPened to resian nr w-in service folln, • 9 or died while
'  following the 50^ rule the k

have to give k " respondents may0  posts out Of the four to the
oapdidates. „e are afraid rsthat was not the ratin w

"P-PJe 3upre»e Court i„ p y ^
PPPPPhcy Of hidip h -^i—atfetarhars case. r,,PfPiPg behind rules to give -Cae-a u-

.  Often Observed by ' s " ' "OS especially in kuy  the department of '
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Railways and the General Manager is again impWd upon to

look into this matter personally so that such violation of

principles of law laid down by the Hon'ble Supreme Court

shall not be repeated.

13. With these .observations, - this OA is

allowed with the cost of Rs. lOOO/- (Rupees one thousand ., ^

only) to be recovered from the officers who are responsible

for passing the impugned order dated 20.11.1996. /

(C"*- Jose p. Verghese) j
Vice-chairman (J( j

naresh


