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ORDER

Bv Reddv. J

Common questions of facts and law arise in these

cases. Hence they are disposed of by a common' order.

2. However, in OA-395/97 and OA-396/97 the

reliefs claimed are different from the reliefs claimed in

the remaining cases. Hence, they are dealt with separately.

3. For the purpose of convenience and to

illustrate the factual position in the batch of cases, the

facts in, OA-2573/96 are stated hereunder.

4. The applicants were initially working as

Assistant Superintendents Telegraph Traffic (ASTT) in the

department of Telecommunication, in various Telecom Circles.

There is an Engineering Wing in the Telecom Department. The

cadres of ASTTs and Junior Engineers (JEs of Engineering

Wing) alone were the parallel cadres functioning at the

highest non-gazetted level for performing functional ,

operational and management functions in the Telegraph

Traffic and Telecom Engineering Wings respectively. The pay

scales of ASTTs have however, been higher than the JEs in

all the Pay Commissions recommendations, but w.e.f. 1 . 1 .86

they were drawing the pay scale of Rs.1640-2900 at par with

the Junior Engineers,.now redesignated as Junior Telecom

Officers (JTOs). With the aim of improvement in the Telecom

Services, the Telecom Commission has issued an order dated

5.4.1994, deciding to merge the Telegraph Traffic Arm with

the Engineering Arm w.e.f. 1.4.94 (Annexure A-11). A

common seniority list was directed to be prepared for each

circle and one seniority list for the entire country. In

accordance with the merger order the applicants opted for

the merger in the cadre of JTOs and it has been accepted by

i.

I:
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the respondents. Once the cadre merger is dene the

prcmcticn tc the grade cf TES Group 'B' (combined cadre) has

tc be necessarily dene as per the-combined seniority list.

4.) Immediately after the issuance cf the merger

order dated 5.4.94 the department issued an order cf

abrogation dated 14.4.94 in terms of para 206 of the P&T

Manual Vol. IV wherein it has been- stated that promotion to

the grade of Sub Divisional Engineer in TES Group 'B' will

be governed by the statutory recruitment rules in existence

for promotion to the grade of TES Group 'B'. These

instructions came into force for the vacancies existing for

the year 1994-95 onwards. It is the case of the applicants

that a combined seniority list has accordingly been prepared

for all the Telecom circles. In spite of the above fact the

respondents passed the impugned ordenf dated 27.5.94, 3.6.94

and 9.12.94 (Annexures A-1 , A-2 and A-3 respectively),

promoting respondent No.5, JTO who is junior to the

applicants and other JTOs to the grade of TES Group 'B',

ignoring the rightful claims of the applicants. The

respondents have also picked up some JTOs for officiating

promotion. Aggrieved by the above orders the present OAs

are filed.

5. Some of the applicants who argued in person,

contend that the order of merger dated 5.4.94 resulted in

merging the posts of the applicants (ASTTs) with the posts

of JTOs and in creating new posts of JTOs, TES Group 'B' by

abolishing equal number of posts of Telegraph side.

Thereupon all. promotions will have to be done as per the

combined cadre drawn up and as far' as non-optees are

concerned-, they would remain in their own seniority and get

their own promotion as if merger did not take place. Hence,



trim-'

J

"'7"'
the applicants are +• u '

1  4 ^ . ^entitled to have been promoted after.4.94 wh©n th© ordsr o-f

'®'" °™® force to TES Group
B  combined cadre post.

6. The learned counsel
for respondents 1-4

however, contends that as per the T«i '
Telegraph EngineeringService (Group '8') Recruitment Rules of 1981 the

to fw.. promotionto the posts of c ■
Sroup II or Group ^b'

rrom Junior Engineer Cor^., w(now Oecgnated as jTOs) is by way of

are IsT^r -
qualif • even passed the departmental^  'fy ng e.a.ipatior are not ertitied to prcoticn to TES

accordance with theSr m

stated tnr recru,t.ent rules. It . is furtberstated that the order dated 5.4 94 is onlv
.  . S only an administrativedecision but in pursuance of the admi ■
unless the administrative decision
TES G " . amended for promotion to
LL,:;:: ----- mtoce, the applicants who are ASTT<? h
iTica . '"ay have been'"erged with the JTOs will not be entitled .
TES Group 'B' xh • Promotion toThe impugned orders aro ft,

passed in ' r-ightlypassed in accordance with the existinn
uca existing recruitment rulesnee they are prefectly legal Th^
the • r. " '"espondents rely upon ,the judgment of the Pmav. i

3,, , ErnaKulam Bench of the Tribunal in v
Sarasalochanen >, ^

'  ' ^'^"'on of Tndia a ni-hrr-^ nnNo. 308/96 decided on 1.5 Jo
■  ® learned counsel for therivate respondents also advanced the

lines as above. arguments on the same

13.

The counsel for the applicants
Hence, we have heard the ®eard the arguments of some n-F ft,
who were present. ^ applicants
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8. We have given careful consideration to the

wiipleadings as well as the arguments advanced on either side.

9. The facts are not in dispute in this case.

The applicants are ASTTs of the Traffic Wing whereas the

private respondents are the JTOs of the Engineering Wing of
the Telcom department. Relying upon A-11 . the applicants

seek to submit that the ASTTs of the Traffic Wing, have been

finally merged with the JTOs of Engi neer i ng^^w! e^ f. 1 . 4 . 94
and they are entitled for promotion to TES Group 'B' as per

the combined seniority list. The dispute thus, revolves,
round Annexure A.II of 5.4.94 . it is, therefore, necessary
to closely examine Annexure A-11 and the implications

thereof. it is clear from a perusal of the decision dated

5.4.94 of the department of Telecommunication, Government of

India, that the merger was brought about of the two posts
along with others. The methodology for merger is shown in

paragraph 1 of the or.der. ; Excluding the ASTTs who had opted
to remain as ASTTs, the cadres of ASTTs and JTOs should be

merged with equivalent cadre of JTOs and a common seniority
list has to be prepared. At the time of merger new posts of
JTOs in TES Group 'B' will have to be created by abolishing
equal number of posts in Traffic Side. Para 12 is crucial

and is heavily relied upon by the applicants. It reads that

once cadre merger is done the promotion to TES Group 'B'

will be done as per the combined seniority list drawn up.
The merger came into force w.e.f. 1.4.94. Thus a firm

decision was taken for merger of these two cadres ■ into JTOs
and the methodology of merger was also elaborately mentioned
rn the order. If is, therefore, contended by the applicants
that the merger decision was not only taken but.it has be.en
effected and came into effect from 1.4.94 as is clear from

1 r



para 12 of the order of merger. Hence the applicants are

entitled to be promoted to' the grade of TES Group 'B' in the

^^ombined cadre as per the combined seniority. But this is
disputed by the respondents. Hence the question is whether

the decision taken by the Government would tantamount to

amending the recruitment rules in both the cadres. It is

not in dispute that the service conditions, regarding,

recruitment, promotion etc., are governed in.both the cadres

by their own recruitment rules. The next higher post for
(5 I

promotion to JTOs is to the post of TliifS'' Grade 'B'. In

exercise of the powers conferred by proviso to Article 309

of the Constitution of India the recruitment rules called

TES Group 'B' were promulgated in 1981 as amended from time

to time. The method of recruitment was given in the

schedule. 66-2/3% to be promoted by DPC and 33-1/3% through

limited departmental competitive examination. JTOs among

others are eligible for promotion as per the Rules. Thus,

under these Rules only JTOs are eligible for promotion to

the posts of JTOs Group 'B'. It is also not in dispute that

till 1996 the recruitment rules were not amended. Likewise,

as per the Recruitment Rules, governing the service

conditions of the applicants, they are entitled to be

promoted only to the next higher post to ASTT in their own

line. The Recruitment Rules either for the applicants or

for the respondents were not amended in pursuance of the

decision taken by the Government, merging the two posts.

b'^

10. The applicants, therefore, submit that until

the rules are properly amended as per the merger decision

the promotions should be made in accordance with the order

of merger. The Recruitment Rules existing and applicable to

both the erstwhile cadres have no application for promotion
to JTO of the combined cadre. m support of their

3 i



contention the applicants rely upon State of h.p & Annth^r

—  —& Others. AIR 1980 SC 1098. This

decision was followed by the Mumbai Bench of the Tribunal in

Secretary. Ministry of Pef enrp ̂ OA No.254/92
decided on 17.12.97. In the Supreme Court case. the

Government merged the two services viz. TMS-I and TMS-II

with the object to have one medical service w.e.f. 1.11.64.

Considering the order of merger whereby ..the distinction

between TMS-I and II was abolished and the two services were

constituted into one designated service, though the rules

were not amended for fixing inter-se-seniority of the

officers of the erstwhile two services, the learned Judges
^  of the Supreme Court haife taken the view that the existing

I  rules were inapplicable so far as the new service was
j  concerned till the interregnum and ti11 the rules were

amended subsequently. Hence, promotion to the selection

grade of the new service was to be made purely on the basis

•  of the merger order. It was also held that the notification

was issued under Article 309 of the Constitution. and was.
therefore, of a statutory charactpr or "at. any rata haH «

statutory flavour". Hence the old rules could not be

applied to the situation obtaining after the merger. The
learned counsel for the respondents, however, seekj to

^  distinguish the facts in Dr. Siddiq.ii's (supra) case on the
I  ground that the impugned order of merger was not an order
^  passed under the proviso to Article 309 of the Constitution,

hence it would not await to a. rule governing the new
i  situation. we entirely agree with the learned counsel for
; ; the respondents. m Dr,_ Siddiqui's. case (supra) a

notification has been issued by the Government and in view
of the facts, and. circumstances of that,case the Hon'ble
Judges of the Supreme court-has treated it as a statutory

^east having statut.nrY -Piow^-.p whereas in the

J.
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instant case the impugned order of merger was an
administrative decision taken by the Government of India.

Hence, it cannot be said that it was issued under Article

309 of the Constitution or at least it has any statutory

force. It is true, as contended by the applicants that the

merger has came into force w.e.f. 1.4.94, but unless it is

followed by the recruitment rules of the TES Group 'B', the

same cannot alter or suspend the Recruitment Rules,

governing the service conditions. The merger still remained

as an administrative decision short of merger legally. We

are supported, in our view, by the judgement of the

Ernakulam Bench in OA No.308/9fi cited by the

learned counsel for the respondents. in the said judgment

it has been held that "the two erstwhile cadres of AST^ and

JTOs cannot legally be held to have been merged w.e.f.

...Any merger abolishing the independent and

distinct identity of a cadre of posts created under the

statutorily prescribed recruitment rules can legally be

effectuated only by promulgating another set of statutory
rules having the effect of an amendment to the former

recruitment rules." Since the decision of the Mumbai Bench

cited by the applicants is the decision rendered following
Dr. Siddiqui's case (supra) of the Supreme Court and as we

have already considered the said judgment of the Supreme

Court, we do not find it necessary to discuss the judgement
of the Mumbai Bench.

V

11. The applicants also cited the decision in

Naapur improvement Tn,.St, V. .-aann;,th .

Others, 1999 (4) Rsj so ,77. The applicants rely upon the

reasons given in para 8 where it was stated that in the

absence of any statutory rule governing the service
conditions of the employees the executive instructions

-  /

i

I
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and/or decision taken administratively would operate in the

field and appointments/promotions can be made in accordance

with such executive instructions/administrative directions.

This view of the Supreme Court is unexceptionable but the

ratio is inapplicable to the facts of our case, as in our

case there are statutory rules governing the service

conditions of the employees, which were neither abrogated

nor amended till 1996, when the,post of ASTTs was shown as

one of the feeder cadres for promotion to JTOs.

12. The applicants lastly challenge note 4 of the

JTOs Recruitment Rules, 1996. Under the above Rules, Note 4

has been added, which is as follows:

The existing holders of the post of Asstt.
Supdt. Telegraph Traffic may be treated at par
to the cadre of Junior Telecom Officer as per
these Recruitment Rules as one time measure."

13. Under, this note the applicants (ASTTs) were

shown as part of the cadre'of JTOs as per the above rules.

Thus they, became eligible for promotion to TES Group 'B'

with effect from the date the rules came into force. The

applicants challenge the above 'note' stating that those,

who are affected should by the above 'NOTE' have been issued

prior notice. We do not find any substance in this

contention. It is the prerogative of.the department to

amend the rules and no notice is necessary before amendment

of the rules. The contention is, therefore, rejected.

14. In view of the above facts and circumstances

we do not find any merit in the OAs. The OAs are,

therefore, dismissed. No costs.

Co'O-ici- --



OA-295 & 0A-296/q7

15. The applicant in OA-295/97 is also the

applicant in OA-2573/96. The applicants in OA-296/97 are

also ASTTs in the Telecom Department. The present OAs are

filed challenging the orders of their promotion dated 5.2.96

and 29.6.96 as TTS Group 'B'.

16. We have considered this aspect in the above

batch of cases holding that the Government's decision of

merger has no sanctity to alter or amend the recruitment

.rules and that though the merger was effected in 1994, their
rights for promotion to the post of TES Group 'B' would
arise only after the recruitment rules are amended in July,
1996. Hence, the applicants are liable to be promoted on.ly
according to the recruitment rules to the post of TTS Group
'B'. We have also held that the rules are beyond challenge.
In the circumstances the contentions raised herein need not
be discussed in extenso. The OAs are, therefore, liable to
be dismissed for the same reasons, as stated in the above
OAs. They are accordingly dismissed. No costs.
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