
:  < i

®  . IJ"/ THE CENTRAL ADMINISTRATIVE TRIE
N E W D E rH I \''

O.A. No. 2539/96
T.A. No.

\

DATE OF DECISION.
9.2.98\

\

Sh.Narayan Sin^hMeena

corXm—

Tbc Hon'blc Shri S.R.Adi^e,Vice Chairman(A)

Tbt Hon'blc Smt.Lakshmi Swaminathan,Member(J)

Fcliliooer

A  \

\

Miss Jasvinder Kaur

•

Advocate for the PctilioDcr^

Commissioner of

Versus
Police

1

Rcspondcot

Sh.Surat Singh Advocite for tbe Respondei

I. To be referred lo the Reporte or rK>t?

Whciher it rtecds lo be circulated 4o other "^r,cbes 9f the Tribunj'

(Smt.Lakshmi Swaminathan)
Member(J)

I



Central Administrative. Tr ibunal
Principal Ben oil

0>A. 2539/96

New Dellii this the 9 ch ciay of rebtuary, i998

Hon'ble Shri S.R. Adige, Vice Chairman(A)
Hon ' ble Smt.. Lakshmi Swaminathans Member (J).

Nai ayan Sit.gh Msena,
Sab--Inspector Wo. D/522,
Sth Biu D. A. P. ;
P,T.S. Malaviya Magar,

New Delhi. Applioarrt.

8y Advocate Ms Jaayiiider Kaur ,

Ver sue

The Comml i-sioner of Police,
Pol 1 ce Weudquar tor s,,
1.P. E state, -

Hew Del i s i.

By Advocote Shri Surat Singfu

RSSpOPi dOiP t.

0 R D E R

biS La,k..sh,m.i Sw&mi na,.tho.n.,, !!!einber..(,.J.,U

The applicant is aggr'ieved by the order passes

by the r-espondents dated 17. 10, 1996 roleding r.is

i'cpi eson tstioi i foi' inolusiori c^f iris name isi the promotion

list of Inspector (Execiitiveli and the order dated 9.9. 1996

in which it has been stated that although the adverse

, emarks recorded in his ACR for the period 5.5, 09 to 2., 10 93

iiave beeri expuf;ged/totiod dowii but the adverse inLruos

regarding tine false craOninal case which has cr,ded in

aciquittal on merits have not been ex pun ged/toned down.,

2, The applicant while u/CM-kirig as Sub Inspector of

Rolice with the respondents was placed ur-der suspension

■ioe.f. 2800, 1990 in view of rrrgistration of FIR No, 3

dated 28. 101390 against him under Sections 7 arid 13 of -tijo

Pr oven t i orb , of CorrcDtlon Act,. However , during the trial of

the ci imiiial case, the suspensicr- was i'evolved ' fo
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aPBiicant resumed duty 'w.s.f, ys, l i.:993. In the meantime,
by order dated 6.5, |S95 certain otiier persons were prnmoLed
in List F- in which the applicant a name was omissr.i.

'..nar i lls namsr nas .bee,n kept in a seaie,!

considered after finalisation of the

case pending against hirn. The apoli can t wa s acQUi t tec i;
inn criminal case by order dated 2S,9. i3?5 wliich, he sl,,.imE.

diccipiinary authorify treated the
SO: ..od or susparision as spent or, duty. The appiioert

nied the representation dated 26, i 2. 1 995 for opening ,,
fPoled cover and he was informed that he has bam f.cnr-

^pradedas -dnfit' by the DFC. do had also made s

expending of the adverse remarks for the

to 2.2. 1 998 which had been considered
end the remarks were expunged/toned down by and,,
9. 9.- IS96, According to tho pnnl---o

-  ■ '■ teufjiduoiu,, since he hcs brdiei i
-t C' L t j. c e g -j n h h n> o r i n' >■■ ■- 'r.,, nase. which was then pe„dl„g
= yo„nsid,iffi cn merits, he would be entitled 'or promcoCnn

date on which the per,o,rs .iurvilr Z
bim had been promoted to tr,e post of Inspector as there ,ys-
nothihg adverse against him. Ms. .hisvlnder kaur, ir.m,,..,, ,

fobmltted that the applicant has oatned n,
ttCinmendatioris durAoo ^

t-i-LSc tixbinithsd

"'"'0 proceedings which were pending aaa,n:iP- ,o applicant have . now resultsd in his aoguirtal . rh,=
tttitled fon pacmotion along with his y'

,iu:u. c.,
* — , h, 6 , A , 1 Qar TO, ,.

■  -iw .taarned orunso, ■ i . .<f= .l .oo .iiidnutA^bd

otherwise verv gooc
not be proww/ted rr.e/ c.x. ^

-^93 dona with his jundir..

a r. -
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3. i-esponderi ts have filed their reply

controverting the above facts regarding applicant's claim

■''or . profflo tion with retrospective effect and we have lieard

Shri Sur'st Singh, learned counsel. They have subiSiitted that

the duly constituted DPC which met on 15.8,92 arid 1 1 , 1 1 .93

hcid considered 'the carsdidature of the applicant, ond had

dsclar-ed hiin 'unfit' and the car-tificate of integrity was

wittiheld in his case since he was irivolved in a corr upticn

case. The DPC held on 12.3, 1993 riad also considcrnd his

case along with the other Sis ar:d had kept the

recomificndations in a sealed cover due to ti'ia pendency of the

criminal case against him. After finalisatior; of the

crisninal casej sealed cover was opened and it was found that

he was gi-aded 'Unfit' and he was accordingly iri -rormed„

During the course of hearing, the respondents have stated

that the ctpijlicant got the followiriy resiarlrs for the

relevant D years which w'er'e coirsiriered by the DPQ:

yf> iihei.

1 3SS-89

1989-93

1990-S1

199 1 --92

1 992--93

1993-94

t Xce J .i. sr, t,

Auver se

be W3.S under

-clo-

-■■do--

Li /s/aver age

CIS pen si or; ,

They have submitted that the adverse remarirs

against which he had made r epresen tatioi~i had been duly

considei-ed by them aisd the same had been toned

down/expunged. They have submitted that since the applicant
a.

only, right of consideration by the DPC which has beer,

duly done,, he cannot claim pr'omotion as a matter- of right.

They have relied .on the judgemerrt. of this Tribunal in Rarrjit
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Singh Vs. Lt. Governor of NCT and Anr. (O.A 3C2/9S

That case is .iOt applicable to the facts ir. the pccsest c:c

which is discussed below.

i. In the reply

respondents Ms Jasvinder: Kaur.

t:;e

cib.nlttad phat^^'when the DPC had considered the opoiloant
i  ' (Lq

case 1 ri , wycewr le wias under susper.siorc

 sabmissions marie by, the

learned ccr:nsel. irar

5

from the

records as mentioned by thej respondento thsmoelves the-3 cos

no Confidential repoi~t for' 3 year-s from 1990 to ;953„ £i'\c

ierSj ther'OTorOj submitted tiiato in aocor'dsnce rsith pire

covernment or India Instruotioirs dealing with the

consequences where confidential reports for come r-eason r,ave

not been wi-itten during the relevant period, i c wee

necessary for the DPC to consider the-ACP:
the varw c

precediiiQ the ysai-s in quest.icw:,, 'She has rnibiiitted ' that

th,j. 3 procedure had" not been coiopted by the rerpcrwknt; 1 r.

t!i,;, ̂  Case. Sfio also i'elies on the iudgeinerrt of the lupreiriC

Court in B. Kashyap and Anr. Vs. Indian Airlines and Ors..h

upyn swfj (L&S) 823). The responderrts have stated uhet fo"

..no previous three years preceding the psi-iod in qi„es t ion

...e. ror tfiG years 'PSS-SS, 193G-8? and 1907- 30. the

uop.i, ica!it had received the gradings of ' satisfoctor v "

'good" and 'satisfactory'respectively in his ACRs and thev

rave supmitted that this would not inake anr dl f "oran-:e tc

i ii~= ovenail assessinsnt. The learned coiU;Sel for tf -

'■shP i ican p j on the otiier hand, submits that s.nce fm-,

resuonderks have not admittedly : follow;ed 100 ; elaysn:
Instructions. a dlrectlcn may bo given that the cPpDcaro:
may be promoted or cor;si der-ed for proniotion.,

' of y
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5. After carsfiil oonsl deration of the ioleadinas and

the submissioriS mads by the learo,ed counsel for the par tier,,

we are of the view that the application has to be allowed

fur the fo]lowina reasons^

t' From the records sabifiitted by tne resisonden is

Oiui referred to above, it is seen that the appiicert was not

oiven any gi'sding for 3 years from 1398-1393 wi^sn f;e was

under suspension. This was tfie period when a case

under the Prevention cf' Corruption Act was pendiny .against

him whicd. finally ended i'n his acquittal by the cu-der dated

33,3.1395. It is also relevant to note that ':.hs r esponden ts

have treated the period of suspensioi i as period spent, on

duty. From the records, it is not ca.ear as to whether the

npC which had met in 1392. 1393 and i99h and which had

graded him '■Unfit' had only considered the ACRs for trie

relevant, pei-iod of 5 years from 1SSP to 1993 or ha^d in tire

absence of trie AcFs for^ 3 years considered the 3 ACRs
preceairiC: the period in questior. in arr'ivina at tfieir

conclusion that he was 'Unfit' , Para AKci of the Govt. of

Iridia 1 itoti uctions (Swarny s Compilation of Confidential

Reports, Second Edition P-33; provides as foliows^

(c) Where one or more C., Rs, have r:ot bear

written ror any reason during the reisvant

perioci. the DPC should consldsi' the CuRs. of

the years preceding the period

question

i. it
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?, • These procedural ciuldelines for iudginQ the

^ suitability of persons within the zone of consideration have

been upheld by the Supreme Court in 8, Kashyap's. case

(Supra), Therefore, as the r esponderi ts have not stated that

they have followed these guidelines in assessing the

suitability of the applicant during the asssssmsnt rriado by

the DPC.wtiic!^ oorisi dered the applicant'o care along with

others for pr-omotion to List F' , the applicant's caao has to

be allowed. It isi however, well settled low that the

tribunal cannot direct that the respondents sirould pi'omots

the applicant but a directiori rnav be given to the

rospondetris to review tjie case in asooi-danco with the rules

for pj-Ojioticu! to tine post of Inspector.

tn
\

3- The conseq:ient impugned order dated 9.9., ] 995 is

tins ordei- passed by i.he respondeiits on sxpuncticn/toninc

uowvi of the o,dverse ACRs for the period from S. 5. iyg9 to

2.2. 1 990. There is merit ir; the submission inade by the

learned counsel for the applicant that repetition of t.he

case history in FIR No, 3 dated 28. i .iQSi that the

applicant was Cougirt rosd inended which case, however, ended

i r; acquittal and giving hirn the benefit of doubt appears^ in

t;;e context of the final acquittal qf trie applicant irs the

same case ̂orxixxxixx xx xx unnecessciry in the ACR which,

therefore, should be deleted. Si..;bject to this, there is no
I

infirmity In the impugned prdera

e

f' .rn view of w'nat has oeen statea above, this

applicstion partly succeeds. The irnpugned order dated

i  .c, 1®. isdb i.s quasned and set aside and the impugnsd order

dated 3.3.1996 stands modified, as msntionsd above. Ths

responoents are dire;rted to -consider the case of trie
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•viW<s c^'^-r <1-1,»-

aoplicant for promotion w.e. f,. the date hi:
junio! OO'

V  y ^

promoted i.e. (jTs.lJi^ae Inspector (Executive) by holdinq
3  i-eview DPC in occoi-danoe with the r-eievant

I  ul es/1 nstructions end having regard to the obser'vati ons

•nade above. This action shall be taken within tiiree men tier

rrom the date of receipt of a copy of this order. r- he is

osund Tit. he shall be entitled to consequential benefits in

accordance with law which shall also be giver: to hie

w 1 tr fi i n o n er m o n t ti t in e i" e a f t e r■ ,

No order a.: t,o costs,

do Lakshmi Swaminathan)
Member{J)

ovD'


