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Central Administrative Tribunal
’ Principal Bench

0.A. No. 2528/96

New Delhi this the 30 th day of June, 1997

Hon'ble Smt. Lakshmi Swaminathan, Member(dJ).
Hon'ble Shri R.K. Abooja, Member(A).

- R.D. Mehla,

S/o Shri Hari Kesh,

R/o E-132, Street No. 17-B, Sadh Nagar

Part-11, Palam Colony, N

New Delhl 4 ...Applicant. -

By Advocate Shri S.K. Gupta.

‘ Versus
Union of India through

1. Director General,
Directorate General of Health Services,
. Ministry of Health and -Family Welfare,
"Nirman Bhawan, Maulana Azad Road
New Delhi.

2. Secretary,
Union Public Service Commission,
Dholpur House, Shahjahan Road,
New Delhi.

3. Mrs. Anjana Chattopadhyay,

Qr. No. 743, Jawaharlal Nehru Un1ver51ty,
New Delhi.

4, Secretary,
Ministry of Health & Family Welfare,
Nirman Bhawan,
New Delhi. . - «..Respondents.

By Advocate Shri M.M. Sudan - for Respondent 2.

By Advocate Shri R.V, Slnha - for Respondents 1 and 4
None for Respondent 3 '

ORDER

Hon'ble Smt. Lakshmi Swaminathan, Member(J).

This application has been filed by the applicant under Section
19 of the Administrative Tribunals Act, 1985 against the alleged
arbitrary action of Respondent 2, Unioh. Public Service Commission,
recommepding the appointment of Respondent 3 to the post of Director,
National Medical Library to Respondent 4, i.e. Minisfry of Health

and Family Welfare.  The applicant submits that this recommendation
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of Respondent 2 has been made in violation of the recruitment rules )
as Respondent 3 does not have the requisite experience of 15 years

Ira supervisory capacity which is an essential requirement for the post.

2. In pursuance of " the Regulation made by Respondent 4, under the

: Directorat'e General 'o:E Health Services, National Medical Library

(Difectof;Library), Recruitment Rules, 1990, the post of Director
(Library) was to be- filled up ﬁy promotion/transfer on deputation
failing which it could be filled - - by direct recruitment. For the
burpose of direct re_cruitment, the following essential qualific;ations
are prescribed under thé rﬁles:

"Essential: (i) Master's Degree in Science (preferably Biological
Science) from a recognised University or equivalént. ( ' ‘
() Degree in Library Science of a recognised University or
‘equivalent. ‘ -

(i:i:;g) 15 year's experiénce in a supervisory capacity in a Library.
Note-1: Qualifications are relaxable at the discretion of the
U.P.S.C. in-case of candidates otherwise well qualified.

- Note-2: The qualification(s) regarding experience is/are relaxable
at the discretion of the U.P.S.C. in the case of candidates

‘ belonging to the Scheduled Castes and Scheduled Tribes, if at,
any stage of selection, the UPSC is of the opiniori that sufficient
number of candidates from these commnities possessiﬁg the
requisite experience are not 1likely to be available to fill
up the vacancies reserved for them".

Respondent 1 with a view to fill up the post of Director, National -
Medical Library, had sent a requisition, to Respondent 2 and

had appeared
advertisement for the purpose ./i'n the Employment News dated 8/14.7.1995.

' The advertisement also carried the aforesaid essential qualifications, .

i_nclud’ing' that prescribed in clause (iii), namél;}, 15 year's experience

in a supervisory capacity in a Library. Both the applicant and

‘ Respondent 3 had applied for the post of Director in response to the

advertisement. According to the applicant, Respondent 3 who has been

recommended by Respondent 2 has never worked in the capacity of a
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Gazetted Offlcer in the scale of Rs. 2000—3500 or above for a period

of 15 years as requlred for the purpose of filling the post of Director.

However, both the appllcant and Respondent 3 had been interviewed

- by Respondent 2. The grievance of the applicant is that fiespondent

2 had ignored one of | the essential qualifications, namely,
15 yeaf:-fs :Texperiencé;:in: “a ‘supervisory capacity -in a Library which
Respondent 3 -did not possess. In the meantime, admittedly, the post
of Director, National Medicéti Library, bad lapsed in terms of the .
Ministry of Finance ,O.M. No. 7(7)-E(Coord)/93 dated 3.5.1993  as it

was lying vacant for more than one year and the offer of appoinfment

" had not yet been made to Respondent 3 further to the recommendatlons

the
made by the UPSC. Hewever, it has been stated that/proposal regardlng

revival of the post is under active consideration.

3. - The main contention of ’Shri "S.K. Gupta, learned counsel for
the appiicant is that Respondent 3 had never worked in a superv1sory
capac1ty for a period of 15 years as required under the rules. - He
submlts that Respondent 3 had worked in the scale of Rs.550-900 (Revised
%{s.1640—2906) on the post of Professional Assistant in J.N. Universityj

from the year 1972 and when this post was upgraded, she was given

.the scale of Rs.775-1000 in the yeer' 1979 and later. she was assigned

the scale of Rs.2200-4000 on the same post. He further submits that
the _applicant »has- got the required qualificatione under the recruitment
rules as he had held the post of Lg’L_brerian in— the In?ia‘nén Agriculture
Research Institute ( ICAR), Pusa from January, 1981 to December, 1986
in the scale of Rs.2200-4000, from January, 1987 to September, 1994
in the scale of Rs.3009%4500 and as Depufy Director in the scale of
Rs.3700—5000 in the- National Medical Library, DGHS from September,
1994 orrwards. The post of Director» is in the scaie of Rs.4100-5300.

The learned counsel has submitted that the applicant is having the
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15 year'sA experience  in a supervisory capacity. He has also drawn
attention to the reply filed by the respondents 1 and 4 in which it

has been stated that to a cla_rificafion sought by the 2nd respondent,

"the Ministry of Health and Family Welfare after consultation with

the DOP&T informed the UPSC that the supervisory capacity is to be

determined with reference to the appointment of the candidate in a

Library of repute at least in the scale of pay of Rs.2000-3500 (Group'B'

-Gazetted). It has also been stated in the reply that the service

rendered in a Non-gazetted post cannot be taken into account for appoint-

ment to a Group'A' post in the above JAG level in the scale of Rs.4100- --

5300 He relies on the judgement of the Supreme Court in Jagmal Singh

Yadav Vs. M. Ramayya & Ors (1977 (1) SLR 422" at page 43@. He submits

t_hat N‘Réspondent_ 2, imxihkszmisex the UPSC had sought a clarification
from the-administrative Ministry who had in turn sought the : same

from the DOP&T) who is thé nodal Ministry . for the purposes of matters

relating to recruitment, condltlons of service, . etc. It was,;therefore,not open

the
to Respondent 2 to: ignore/clarlﬁc&tm that Respondent 3)‘ who was:.a candi-

date for the post of Diréctor did not possess . the ‘requisite'

. Qualification. as she was never in the scale of Rs 2000-3500 for

af 15 years
the period/as prescribed in the recruitment rules. The learned coungel )

on the other hand) submits that the applicant ‘&g% possesses the -
requisite qualification as he was‘ in the scale of Rs.2200-4000 from
1981 and, therefore, has 15 year's service in a supervisory capacity
as clarifie'd' by thé DOP&T. In the _ciréumstances, the  learned counsel
has submitted that the recommendations made byl Respondent 2 recommending
the appointment of Respondent 3 to the nosn " of. Director, National
Medical Library, by the letter -dated 14.8.1996 may be quashed and
set aside and the respondents may be directed to reconsider the matter

and appoint the applicant to the said post.
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4. The respondents have filed their reply and we have also heard
Shri M.M. Sudan,. learned counsel for Respondent 2 and Shri R.V. Sinha,
learned counsel for Respondents 1 and 4. Respondent_ 3 has also filed
a reply in which she has stated that she has ‘experience of 15 years
in a supervisory capacity. She has stated that she joined JNU Library
on 13.7.1972. From that date, she was supervising the Science division B
of the ‘Library. In April, 1985, on promotion she was given higher.
responsibilities. She furthef states that she is having supervisory

experience of nearly 25 years.

5.  Respondent 2 has submitted that they(UPSC) did not take into

consideration the pay scale while computing the experience because

-if pay scales are adopted as a yardstick, it will be difficult to

make a comparison between the pay scales of Govt. of India, Public
Sector Undertakiﬁgs, Private Organisations, . Univérsities /Colleges,
etc. They rely on the order of the Hyderabad Bench of the Tribunal
in 0.A. No. 30/92 decided on 29.4.1994 in which it has been held as.

follows:

- "...Hence it canndt be stated “that by "adopted emoluments as

one of the criteria, equals are treated as equals, and on the
other hand less meritorious satisfied that criteria while more
meritorioué had not satisfied the same, hence, it cannot be
stated that- there is no force in the coﬁtention of the learned
counsel for the applicant that by adopting the emoluments as
one of the criteria, the same is violative of Article 14 and
16 'of the Constitution".

They have further stated that on 15.11.1995, they had written to the
Ministry of Health & Family Welfare - Respondent 4 - requesting them

to comment on the relevance of certain types of experience possessed/

~ claimed by the candidates towai'ds essential qualifications (iii) of

the recruitment rules. This was followed up with another letter dated
6.2.1996 seeking comments of the Ministry on the relevance of experience
bossessed by eight candidates who had applied for the post. They

have submitted that there were 24 applications for the post in response

to the advertisement out of which 12' candidates had been provisionally
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considered as suitablé for interview and their summary sheets were

fufnished to Respondent 4. | The UPSC has stated that Respondént 3,

Smt. An,jané Chattopadhya'y‘ did not figure in this létter as the Commission
;

was certain ‘j:hat he:c"": experience was relevant under the recruitment

rules. While they have stated that the Ministry in their letter dated

6.6.1996 gave their comments on the provisionally selected candidates,

they did not comment adversely on the experience claimed and posSéssed

by Respondent 3 in the list of six candidates who were referred to

by the Ministry's .representative as not possessing experience in the.
séale of Rs.2000-3500. '.Respondent 2 in their reply has, therefofe,
stated that as per the Ministry's comments, Respondent 3, who has
been recommended by the Commi-ssicnc Had the: necessary e@erien% as-

per the essential qualification in dause(iii).They have further submitted

_that as regards their comments regarding supervisory capacity i.e.

in the posts carrying pay scale of Rs.2000-3500, these were considered
by the Commission and rejected. Thesé fact-s have been brought out
in the addifional reply filed by Respondent 2 on~ 28.5.1997 wherein
they have reiterated the stand taken by them that the Comission do
not normally take into co_nsiderafioﬁ the pay scales of the candidates
élhile cbmputing relevarit experience as a yard stick to compare relevant

suervisory experience.

6. However, in the reply filed by the concerned-Ministry - Respondent
4 - on the above points submitted by Respondent 2, they have stated
that on a clarification sought by the UPSC; they after consultation
with the DOP&T informed them that the supeﬁisow capacity is to be
determined with 'feference to the appoirﬂ:merit of the candidate in the
scale of -Rs.2000-3500. With regard \to the clarification sought by
the UPSC, fhey have stated t]:_lat their comments »co'nveyed vide letter
dated 6.A6.1996 cannot be treated that 'this respondent has approved
the eligibility of' the 3rd respondent'. In other words, they have
categorically stated that it is for the second respondent to satisfy

itself before calling her for bersonal interview.
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;7. After careful consideration of the pleadings and the submissions
made by the learned counsel for the parties, we feel that the main

question - for consideration in this 'case is whether Respondent 3 did

‘or did not fﬁlfil the__ essential qualifications _reg'arding experience

of 15 years in a supervisory capacity -as prescribed in the recruitment

rules for the post of Director, National Medical Library. The applicant

‘has stated in the application that Respondent 3 did not possess the
, requisite qualification of 15 years in a supervisory capacity as she

had never worked in the capacity of a Gazetted Officer either in the

scale of Rs.2000-3500 or above for a period .of ‘15 yeafs. Needless
to say, the question of a'Gazetted post in a Univeréity does not arise
but the quesfion is whether she had worked in the scale of Ré.2000—3500_
and whether this zzE® is relevant for the purpose:  of determining

2

the requisite experience in a supervisory capacity as prescribed in

_the rules. These I;ules have been m’ade by the Govt. of India, Ministry

of Health- andﬂ Famiiy Welfare, in 'exericse of the powers conferred
by the prox;iso to Article 309 of the Consti‘l:qtion and are called 'tlze
DGHS, Natic;pal Medical Library (Direc-tor—Library)b, Reciruitmenf Rules, -
1990. It ié relevant to note that_the Ministry of Healtfand Family
Welfére - Réspondent~ 4 - had stated that on a clarification sought

by - the UPSC, they had in consultation with the DOP&T informed them

that the supervisory capacity is to be determined with reference to

the appointrr\lenf of the candidate in a Library of repute sat -least in
the scale of pay of Rs.2000-3500. It is also'relega.ﬁt to note that
Respondent 3 in spite of the specific averments‘/l‘rrl)?r e’che applicant to
the contrary ) has not given a categorical réply as tp when she has
been appointed in this scale which makes her eligible for consideration

for appointment to the post of. Director. However, from the 1letter

the :
of 2 JNU dated 30.4.1996, it is seen that Respondent 3 was placed in

the selection sczi‘,le~ of Rs.2200-4000 ~in April, 1985 which does not

give her 15 years experience as clarified by the DOP&T. Reliance

-



placed by Respondent 2 on the observations made by the Hyderabad Bench
' of shortlisting of candidates
of the Tribunal in O.A. 30/92 is in a different context / wherein it

has not been stated that such a clarlflcatlon has been given.

8. The observatlons of the Supreme Court in Jagmal Singh Yadav's

case (suprg) are relevant whereln 11: has been noted that “at the relevant

time the department of Personnel was in the Ministry of Home Affalrs

and it is that Ministry which was entrusted with tne matters relating

to recruitment and seniority. He (learned counsel) further submitted

that the approval or sanction of the Home Ministry was mandatory for

validity of anjr rule. It is, thei'efdre, clear thai:- the determination

< | under rule 4(c) must be by the Ministﬁ' of Home Affairs at the relevant
Qj | time and if a decision were taken by the Home Minietry under the Rules
~ of Business under Article 77(3) of the Constitution the determination
would be of the Govefmnent of India'. 1In the present case, the DOP&T

has given a 'clarificati'on which, in the “context of the recruitment

rules, can be considered as supplementing the rules, _and they are,

'therefo‘re, not to be ignored as redundant or irrelevant. It is settled

law that executive instructione can supplement the statutory rules

ey N ‘ though they cé,nnot supplant them, and in the present case there is

nothing illegal in the DOP&T clarifications which had been- given to -the query
on the facts of the case

raised by the Ministry. Therefore,/ it cannot be held that Respondent

3 fulfils the essential qualifications prescribed in the recruitment

“ ~rules, :Eodrn being eligible to be considered for the post of Director,

National Medical Library. It is also pot the case of Respondent 2 that they-
have relaxed the qualifications in her favour.
9. In District Collector and Chairman, Vizianagaram Social Welfare

Residential School - Society, Vizianagaram and another Vs. M. Tripura

Sundari- Devi (1990(3) SCC 655), the Supreme Court has made the following
observations which are relevant in the present case: |

- "It must further be realised by all concerned that when an
advertlsement mentions a particular qualification and an appoint-
ment is made in disregard of the same, ‘it is not a matter only

Y-
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between the appointing authority. and the appointee concerned.
The aggrleved are all those who had similar or even better
qualifications than the appointee or appomtees but who had
" not applled for the post because they did not possess the
qualifications mentloned in the advertisement. It amounts
to a fraud on public to appomt persons with inferior..
: quallflcatlons in such circumstances unless it is clearly stated
that the qualifications are relaxable. No court -should be a
party to the perpetuation of the fraudulenf:‘ practice. We are
afraid that the Tribunal lost sight of this fac "

‘ facts and decision of the Supreme Court
10. In the 1light of -the _above/ the recommendation- letter issued

by Respondent 2 dated 14.8.1996 recommending the name -of Respondent
3 for the post of Director, National Meddical Library, to Respondent
4, canpot be sustained and it is accordingly quashed and set aside.

However, the prayer of the applicant that- he may be appointed to this

- post is also without any basis as he only has a right to be considered

for -the - post and, therefore, such a direction cannot be given.
Since the post of Director, National Medical Library -is stated to

have lapsed, no further directions in the matter are required.”

11, In the result, the application is partly allowed, as above.

No order as to costs.

R, kg Gl

(R.K. Ahovja) : (Smt. Lakshmi Swaminathan
Member(A) ° - Member(J) K
SED




