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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
Orxglnal AppllC&th?.NO 353 & 2518 of 1996
Delh1. th1s the 2J ‘day of Deeember 1998

Hon ble Mr. N. Sahu,’ Member(Admnv)
Hon' ble Dr.A. Vedavalll. Member(J)

(1) 0.A.353 of 1996 @

;Mfé;j Manju Karmeshu, Assistant Director
‘(vig./EM1) Directorate of Employment 2
:Battery Lane, Delh1 : . —APPLICANT

1 ! N

Versus g

’Government lof N.C.T. of Delhl through‘

ﬁ'Chlef Secretarv, 5 Sham Nath Marg,
Thelil Dxrector, Direotorate . of o
mplovment,-z Battery Lane. Delhl.:-: 'H_;t{

_J01nt nDLrector.’ Directorate of
Employment 15 Rajpur Road Delh1 *'

uU. P S C. f through its Secretary Dhol .
Pur House“ ShahJahan Road,,New De1h1 o

l s
(

it L M: AgraharL, S/o late Shr1 Badr1
‘Prasad, R/o. KP-295, Mautya Enclave,
Itampura,'Delhl 110034 i | —RESPONDENTS
i
respOndents by proxy counsel
,_S K Gupta - & respondent no.5 ' by
cate Shrl’H B Mishra)

i :
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f:z(Z) 0.A. 2518 'of 11996 I
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SR P B " ! u.
Agrahar1.€ Sub Reglonal tEmplonent
Compulsory Nothleatlon' of .
(CNV) ‘Pusa, New Delhi, - R/o- KP S
Delhl. 295, Pitampura, New
P i —-APPLICANT

éhri_H.B.Mishr !
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.%
Versus T

b

;Governmedti . .of Natlonal Capital ' i
{Territory ° of' Delhi; “through i its

Seoretary;;S Sham Nath’ Marg, Delh;,

héVQ D1rector, ' D1rectorate of
mployment; - Government *: of‘i Na€1ona1
Capital Territory of’ Delhl,; ' Battery
anef‘Delh;.j“ o i

v

3 Union Public | Service! Commission,
“through its Secretary, Dholpur .House,
ShahJahan Road New Delhxi; ! -
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4. Smt. Manju Karmeshu, Assigtant
"Director (VG/EMI), Pusa, New Delhi. -—-RESPONDENTS

’t;f (Offioia14respondehts by proxy counsel Sﬁri
S.K.Gupta)

; . ORDER

"iléﬁy;ur. N. Sahu, Member{(Admnv) - S

Both these OrigioallApplications (in short
OAs ) were heard together.because the reliefs are
%f based on a ooﬁmon background of facts and both the
viOAs are inteelinked and intertwined with each other. - | T
IThe dlsposal of one OA has immediate end complete
;ﬁﬁ;ct on the; reliefs claimed in'the other OA. In

ithls view of the matter, both the OAs are disposed of

together by a common consolidated order

In OA 2518/96 the relief claimed by the
aﬁﬁticant ,isjito quash and. set as1de the order to
rev1ew the Departmental Promotlon Comm1ttee (in short

DPC ) prooeed1ngs issued by respondent no.1. He

' \

post‘of A351stant Dlrector Emplovment ,with effect
i i

4and 'to the pOet - of J01nt Director

Embioyment~ with effect ;from 1:2.1989 with

o'nsequentlal benef1ts. Thxs dlrectlon is sought if

o Employment OffLCer (1n short SREO ) wtth effect from

t

.Qn 1813H1999‘1 is  eventually

- 0A'353/96 the reliefs prayed for are as



in | 1 03 i

(a)(i) Set aside the order No. Emp. 5 (28)/
Lo Admn./ 88/ 11429 dated 2.12.1994 thereby
rejecting the appILCant s representation
No.373 dated 31.3.1994;

Set aside the Seniority list of. S.R.E.Os.
‘(ex-cadre), Psychologist, Planning Officer
(ex-cadre), Welfare Officer (ex-cadre)
.issued "vide Directorate’s letter No. Emp.
5 (28)/ 88/Admn. /Pt.file/ 11421-27 dated
2.12.1994; and

Direot the respondents not to give further
promotion to the respondent No.5 pursuant
to senlorlty list dated 2 12. 1994

' Directorate s letter No.q 5. (33)! /87 -Admn/

2508-35 . dated 18.3.1994 thereby, promoting
respondent "no.5 w.e.£.3:9.1974,is illegal

and be declared null and v01d g

.3D1rect the respondents"not to post any
.other from DANICS Cadre: against the post of

,J01nt D1rector (ex cadre) ; N

Dlrect the ,respondents " to consider the
applxcant for’ the purpose of promot1on to
the - post | of Joint Dlrector as she fulfllls
: lcondltlons stlpulated ‘in - the
reoru1tment rules ,endﬂ”“.i e11gable " for
;promot1on$51nce,30;6119911 e

AEEE I A P b .
.+ any - other order/orders wh1ch this

*Tribunal may deem fit and proper

the facts and c1rcumstanoes of the

Agrahar1 is 1mp1eaded as respondent

I [ u.

and - Smt .. ﬁManﬁU' Karmeshu is -

353/9&

The'”

the -

L i‘ 4
pleadlngs 'in‘both"reveal

,,.n v ,4,
" T

of Shri K M Agrahar1 seem to be

"; ‘.r g R !3

o.the rellefs of St . ‘%snjprarmeshu.

that the

W e neen e b




5.

Annexure-A-7, which is

‘i;thé entire hierarchy

' place,

iéh;ef Secretary as

“As per .
*Admlnlstratlve
i list  of Ex-Ca

'A.E.O0. .. in the pay scale of Rs

I'(Rev1sed)
on 1.11:.88 has been circulated on 18.2.94.

Shri K.M. Agrahari,
4 at Serial No. 1,
-, under :—:

4

The undisputed facts are culled out from

a copy of the note approved by

of the officers including the

a result of which the DPC took

as follows -

the directions of Hon'ble Central
Tribunal the final seniority

dres Officers in .the Grade of
1640-2900

in the Directorate of’ ‘Emp loyment as

A.E:0.(T) has been placed
whose particulars are as

l

}<1; Date of App01ntment (Thlough UPSC) 3.9.69

¢ Shri K M. Agrahar1. A E.O.

. considered for promotion in ; the
D.P.C. . because the gquestion o
was not decided earlier:
his, disciplinary cases:p

RENE O Date of app01ntment as A E. O (T

E"2; Ass1gned dutles of

i 3}, Off101at1ng as S. R
.was glven) 1. 7.72 to 31 5i73 g

,facts of h1s service career are g1

e

Quallflcat1ons B.E. (Mech)
n (T) was not
previous
fihis seniority
Moreover because of
ending/ contemplated
the officer for which: he was fully

on 3.4.82 and 5. 8.85. The brief
ven below.

against -
exonerated

) 3.9.069.

S. R E. O (T) but drew

pay 1n hlS own scale of pay - 16 12.71

E 0. (T) (Pay benefits

4, Rever51on from S R E. O (T) (When regular
ncumbent turned back fxom deputatlon -1.6.73
5. Suspen31on from the post 'of A.E.O. -

'21.5. 74 . “

6. D1smlssal from A E O (T)ﬁ— 10.4.75

7. Re 1nstatement in service because the
order  of dismissal were set aside by High

‘Court of Delhi - 26.3.80. s

. 8. Exoneratxon of 35 eharges;—

3.4.82

ot
i

S 9. Exoneratlon of charges - 5 8.85

As per the 1965 R, Rs for the post of
S.R.E.O.. . ‘the following

essential" condltlons for promotlon has been
laid down. The post is Class II Gazetted.
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- Assistant Employment Officer with & years
in the Grade.

; . - Qualifications - Degree of a recongnised
v ) ' University or equivalent.

Shri_ Agrahari _fulfills the above essential

- lreguirement as such he ig eligible for
:+ :lpromotion to the post of S.R.E.Q. (Ex-Cadre)
X lw.e.T. 3.9.74. Two posts of S.R.E.O
.. . il (Ex=Cadre) were vacant at that time -
" "%l S.R.E.O0.(PH) and S.R.E.O0. (VG).

.. . ilThere _is no vigilance case pending against
- Y ithe Officer as on today.

Vigilance position as on 3.9.74.

While functioning as S.R.E.O. during the

period 17.11.71 to 31.5.73 some anonyvmous
: complaints were received and he was reverted.
R w4t . .+ ! The complaints were investigated. Shri
w. 0% i . 7 Agrahari challenged the reversion vide CW
ciloticoo WP 256/74/. A charge sheet  was c served on
T Ty C14.1.74. 'He was placed under . suspension
Sy AR w.e.f. 21.5.74. An affidavit was filed by
REI P 0, Delhi Admn. that the charge sheet forming
i, i+ 3w the basis of suspension would  be served
e P later. This was served on 9.4.75 and he was
i ... dismissed from service on 10.4.75.

X . -1t " The orders of dismissal were set., aside by
b %0+ " High Court and he was reinstated back in
S {.,p*;f service on 26.3.80 with stoppage of two
TS . 5w increments due on 9/80 and 9/81 taking into

o 5‘§ﬂf{: consideration the charge-sheet dt. 9.4.75,
1.7, with cumulative effect.

o The charge sheet dated 9.5.75 .. was again
o 0 v, served afresh on 24.1.81 and he was! A
¥ © ¢+ . exonerated of all the 35 charges on J3.4.82|

;i <+ 'The intervening period w.e.f. 21.5.74 to

: L 7. 25.3.80 was treated as period spent on duty
.for all purposes and he was paid full pay and
v ‘allowances for this perlod

e o omdti U Therefore it _implies that _there was nol
i, gavie ¢ s Nigilance Case  pending against him _as  onl! B
IR . ,3.9.74.

EERE o .
S ,
IR DA S g

Vigilance Position as on 3.9.82

‘e 'Sh. Agrahari was again placed under
i ‘suspension on 21.11.82 and a charge sheet was
fe .served - on 16.5.84. He was exonerated of alll

the charges on 5.8.85. Thus it is evident| C
» . Hwe o that there was no vigilance' case pendingl
<¢;¢i;' v cagainst him as on 3.9.82.

‘ L Shri Agrahari was again served a charge sheet
e on. 17.1.92 and without holding any enquiry a
b . penalty of: censure was awarded to bim on
Gvh T 79.4,.92 ‘He has preferred an appeal against
h18 order which is still pending for
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ﬁ consideration with this Directorate.
b o Therefor this will not come in his way for
§- o promotion w.e.f. 3.9.74 and subsequently

w.e.f.3.9.82.

The work and conduct. of the officer isl
satisfactory and his’ integrity is alsol
, C L certified. There ig nothing adverse in hisl
LR C.BRs. which are placed below.

The work conduct, integrity certificate 1is
added. . ’

b P Moreover it is a 'Selection Post”™ and except
E Sh. Agrahari none of the person in_ the
- seniority list were eligible for promotion to
the post of S.R.E.O. (Ex-Cadre) as on
+3.9.74. Thus he was the onlv candidatel
eligible for promotion to the post ofl Y
/S.R.E.O. (Ex-Cadre). ]

It is further added that the following Junior
Officers have already been promoted

I T Sh.: K.K.Sinha was promoted as S.R.E.O.
L w.e.f. 16.7.80 o

L 2. Smt. Neelam Chandna has been promoted as
SRR SREO w. e. f 29.1.91

3. | Sh. R.K.Meena has been promoted as
S.R.E.O. .. w.e.f. 29.1.91.

L . Further it 1is not out of place to mention
Lo that it is a left out case and he had become
M further eligible for promotion w.e.f. 3.9. 82
s " in the channel to the post. of Asstt.Director
1 ' o - (E&I) in the pre-revised scale of
cooat o e, Rs.1100-1600  (Revised Rs.3000-4500), as such
R Do by giving promotion to Sh. K:M. Agrahari
e A.E.O0.(T) to the post of §.R.E.O0. (Ex-Cadre)
Sy e w7 o will not-affect any of the present incumbents
ST TS R holding ' the post of S.R:E.O. = (Ex-Cadre).
A o+ 70 " The post of A.D. (E&I) is still-lying vacant
and is . Class-1 post, therefore, further
promotion of the officer for which he is
eligible: w.e.f. 3.9.82 will be taken wup
separately. ' 1

The Cdnétitution of D.P.C. "for Class-1II
Gazetted officer is as under :-

T 1. Financial Commissioner -Chairman
2. Secretary Services - Member

P ﬁ{ﬂf.j' 3. Departmental Secretary, ‘Head of the
I P P Department —Member
Pt R R : S :
TR 4. An ,offloer belonglng to. S/C & S/T
el gjvi" Community not below . the: Rank of Deputy
T sretary in  Delhi Administration in cases
where S/C & S/T candidates are considered.

Homal e ¢



'SECRETARY (EMPLOYMENT)
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We may * kindly request the members of the
D.P.C. ' to consider/recommend the left out
case of Promotion w.e.f. 3.9.74 in respect
of Shri K.M.Agrahari AEQ(T) to the post of
S.R.E.O. (Ex-Cadre) in the. pay scale of
Rs.650-1200 (Revised Rs.2000-3500) by way of
circulation of papers. The matter has to be
dealt with on -priority basis in view of

.directions of Hon'ble C.A.T. dated 20.9.93.

We may seek approval of the proceedings of
D.P.C, from worthy Chief Secretary
simultaneously.

Hon'ble Lt. Governor has also desired to see
this file at an early date.’ '

A.O. Sd/- 20/2

A.D.(EX) Sd/- 1/3

(MEMBER) J.D. (EMP) Sd/-
: , ' 2/3/94
"~ DIRECTOR, BES
- (MEMBER S/C S/T) Sd/~ ’ Sd/-
. 8/3/94 7/3/94
SECRETARY (SERVICES)
' MEMBER , Sd/- 9/3
FINANCIAL COMMISSIONER 1 agree in view of
{CHAIRMAN) X Y at Page 1/n ante
- and A B C X Y on the
CHIEF SECRETARY prepage.l am afraid

the conduct of the
Deptt in the matter
has been rather
reprehensible and has
brought about all this
avoidable litigation
in the past.

" Sd/-

FC/ 9/3/94

Pl. process the necommehdationsf@f the
D.P.C. on the concerned file.

Sd/-

T | 10.03.94
. Lab.Com. " . , . '
- Sd/- 11.3.94
. . Jt.Director (in CC)
In view i of ,C.A.T. directions the final

seniority ' list of A.E.0./010/ACC in the pay

.. scale  of 'Rs,1640-2900 has been issued on
fY 8.2, 94, RE ;

% . The promotion order . in Eespect of Shri K.M.
.. ~-Agrahari A.E.0.(T) to the post 'of S.R.E.O.
» were dealt in a different file bearing No.

Emp. 5(33)/87/Admn. The relevant order has

‘ been issued and is placed-at F/A.

- . . 1 .



?‘” : S o HER
?{ t;f Hon'ble L.G. has desired to see the file with
b . ". reference to references received [rom the
\;/:»,; L.G.Office. The references are placed in File
T No.F.5(30)/86~Admn/ placed below.
7 Sd/-
SR 21.3.94
T S C 4 (R.B.S.Tyagi)
D a Joint Director (emp)
L D.E. '
o S L.G Pl discuss.
e . 8d/- 21.3.94,
i"é. " By a communication dated 18.3.1994 the

following order was issued -

"On the recommendation of DPC, the Chief
Secretary, Govt. of NCT of Delhi is pleased
ST .- . to promote and appoint Shri K.M.Agrahari,
B ©,0 .- AEO(T) (Rs.1640-2900) to the Ex-Cadre post of
: ' A Sub . Regional Employment Officer in the pay
scale of Rs.650-1200 (Revised Rs.2000-3500)

'%ﬁl;: ; :;1 B with effect from 3.9.74 and is posted against
R I N - vacant post of SREO in the Directorate of
N L A Employment (HQ)"

- On 2.12,1994 he was accorded seniority at

serlal no.4 in the .final seniority list of SREOs

_(EK Cadre) ‘ Psychologist, Planning Officer

‘jii(Ex Cadre) Welfare Officer (Ex-Cadre). in the pay

Eluscale of Rs.Z2000- 3500 as on 1.5:1992 (Annexure-A-8).

.@ ShPl K. M Agraharl s - seniority was at ser1a1 no.4 and

MdnJu harmeshu, Planning Off1cer (Ex Cadre) is

placed at serial no.5. By.an order dated 2.12.1994

4.?;-3? :(AnmnexurP A- 9) "the  Joint Dlreotor - Employment
.% E 5 i;  nformed that as Smt Man ju Karmeshu was not born on
Bt ; ;*;Lhe cadre of SREO on 3.9.1974 on WhlPh date Shri
3 J¥AAKJM Agrahar1 was g1ven promotlon by the DPC her name
? I?T; %”'has to be shlfted to serial no. 5 The J01nt Director -
%‘ ; L?flon behalf of respondent no. 2 also infoﬁmed that this

? ‘f %t}order ‘was passgd "in- conformltv with the " provisions
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B of Rules 4 and 9 of Delhi Administration Seniority

" Rules, 1965. Para 4 of theAsaid order states as
under.—
"You were also ah effective party
respondent in case OA/234/89 filed by Sh.
Agrhari and this Directorate is

implementing the directions of Hon’ ble
CAT in the above case passed on 15.9. 33.

RE: R ‘In OAs 233 & 234 of 1989 Shri K.M.Agrahari

"has prayed the following reliefs (i) that he be

eemed to have been continued as SREO (T) with effect

‘Efrom 1.6.73 with payment of arrears of pay and

ta}lowances; (ii) “"that the mode of Recruitment Rules

‘ ?3to the post of SREO () as direct Recruitment

'fﬁotifioation ‘dated 20.11.1968 may be set aside and
iﬁola/deolare ‘as- by promotion as per 1963 Rules. ;
”(iii)'direct the respondents to provide a ohannel of
ﬁppohotion to the post of SREO (T) for the post of
EAEb(T) as was provided in . 1963 rules  with
f;retrospect1ve re11ef w.e.f.3. 9 1969; ;tiv) direct the

f%respondents to promote the appllcant to the post of

SREO(T) with' tetxospect effect 1.7. 1972 including pay

i%and allowances, (v) direct the respondents to

3fdrther promote him as Assistant Director w.e.l.
: ?1 7. 1979 1nclud1ng pay and f%liowanoes; and (vi)
gx}dlrect the respondents to '-furthes promote the

rglfappl1cant as J01nt Director w.e.f. 1;2.1989.

'1_9{:. v Thej official respondents in the above OAs
,'gpointed out tbat the reoruitment rules for the post
3¥fofvSREO‘(T) were notified on' 20.11.1968 i.e.  well
i pefore the date of Shri K.M.Agrahari's appointment as

- " AEO (T) on 3.6.1969. He cannot olaiﬁ to be governed
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by the earlier rules. This Court allowed the MA
;Nq,59/92 partially to consider the " promotional

.

avenues which the' applicant claims on the basis of

seniority 1list published on 11.5.93. Thus, before

.the Division Bench the seniority list assigning Shri

K.M.Agrahari as serial no.l and as his dismissal from

.. .service was set aside there was only his case for

promqtion to be reviewed by the respondents on the

.basis of the revised seniority as per notification

,>ﬁdated'11.5.1993. + Both the parties before the Court

'idgfeed that Shri K.M.Agrahari's representation be
aldlsposed of in a t1me bound manner Accordingly, the

';representat1on was filed and the above " benefit of

lpromot1on by a review DPC was allowed. The applicant

,pressed for his promotion as Joint Director with

feffect from 1.2, 1989 on the basis of direction issued

5fnbyﬂthie Court on. 23.8.1996 passed in MA 2249/95 in OA

" 234/89 (Annexure-A-12).

'On 7.12.:1995, respondent no.1' -passed an

forder to.conveneﬁia review DPC to review promotion

t

ﬂa]ready granted . w1th effeC‘ from 3. 9 1974. On

‘V‘18 12 1995 this Court restra1ned Lhe respondents and

H

*idlreoted them tespma1nta1n statns i quo, which was
‘extended from tine to time. ﬁiln Febfuarv, 1996
‘SntkMenju ,Karmeshn filed OA 353/96 chd)]englng the
3senfority and pronot1on of ShrllK.M.Agraharl. By an
'i'egdef.dated 23.8.96 (Annexure—A—iZi dispesing of MA
2249/95 in OA 234789 the Tribunal noted that this M

‘Wés{filed only to seek implementatien of the

’/difeCtions of the Tribunal dated 15}9.93. The

: Tribunal noted that by an affidavit daten 14.1.1996
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1bhe Chief Secretary stated that one Smt . Manju
?Kermeshu has filed a representation on 16.3.1995

o ,challengxng the geniority and promotion of Shri

K M Agrahari and after ekamining the issue the

>riprespondents were of the view that a review DPC was
.591;ﬂrequired to be: held regarding Shri -K.M.Agrahari's
:%Qpromotion as SREO because before the DPC held on
'?a9 3. 1994 the Correot facts were not placed, on the
‘l.ifbaSLS ‘of which Shr1 K.M. Agrahari was promoted and was

. | .made senior to Smt. Manju Karmeshu who was already
. } .

s
P

t “-ﬂwbrking as Assistant Director .against the post to
. .“.which Shri K.M.Agrahari was not entitled to as he was
:1not in the feeder line of SREO. On 2.142.1996 Shri

;,;K,M.Agrahari filed the present OA 2518/96 and on

.jﬁZO 12.1996 the Tribunal direoted that: the review DPC -

iﬁfshall not .be held py the respondents.

fljii. : On 6 8.1997 respondent'no.l passed an order

”%f dlspos1ng of . Shr1 K M. Agrahanx s representdtlon dated

f 20 9. 1993 in O As 233 & 234/89 in whxch the applicant
staked his cla1m as SREO ~w.e.f. | 3.9.1974; as .
”.ASSLStant Dlrector w.e.f.3. 9 1982; ; and as Joint

-Dlreotor w.e. f 1.2.1989: He observed that instead

'

fiof process1ng the representation, ;the Directorate

processed Shri K.M.Agraharifs case for promotidn to

'the post of; SREO"erroneousiy ' by :the then Joint

*:fDlreotor Shr1 R B.S. Tvag1 who is under suspension and

Shri H.D.Birdj, the then Dlrector of Employment,now
retired. It is admitted that Shr1 K.M.Agrahari's

case was put. up before a ddiv oonstituted DPC of the

" pirectorate, iof - Emplovment in accordance with the

cruitment‘éRules for the: post of 3 SREO (Ex-Cadre)



fa%kedAG.S.IQGS. These Rules, ' however, were not
égpliéabie “toi Shri Agrahari's case as he was
.appointéd to the post of AEO on 3.9.1969 and his case
foﬁ pfomotion could be considered oniy for four
bogts, namely, Principal, Vice Prihcipal ITI,
, Assistaﬁt Iﬁstructor of Training and Industrial
R i}asion Of ficer-cum Officer-in-charge in the
ﬁDirectorate of Training in accordaﬁce with the

?  Recruitment Rules dated 20.10.1972. Shri Agrahari

‘. ;‘Sgdén Se considerea and has been considered for

}i{ﬁpromotibn to the four posts menﬁioned above by a duty

'ﬁﬁi .Ei;%éoﬁstituted DPC prior to 1988 and also in the vear

l-<;;1"_390,.:but he was not found suitable. | Another pDpC

f :§cbhsidered him for these posts in the yvear 1996 and

§35{. }f5§th¢y.kept one post vacant for Shri Agrahari. Paras 5

- land 6 of the order dated 6.8.1997 (Annexure-R-1 to MA

‘  }1§27(97) are extracted herewitﬁ‘7

te

“05. - The . complete and correct . facts and
factual ; position were: not wilfully and
‘,deliberately placed for which the action 1is
;taken separately before the:{Departmental

" Promotion Committee constituted for the
Directorate of Employment'whichf-recommended
in March@-1994 for promotion of !Shri Agrahari
‘from the post of Asstt. Employment Officer
“(Technical) to the post . of Sub Regional
<.Employment Officer (Ex<cadre) in as much as
'Recruitment Rules notified vide Notification
No.F.2/5/65-Apptt(ii) dated pth May, 1965 are
not applicable in theﬁoase of ‘the officer;
that the case of promotion of Shri Agrahari
is to be considered for four afore-ment ioned
"posts in the Directorate of Training &
Technical Education in accordance with the

: Recruitment " Rules - notified vide
. No.F.2(42)/70.8.11 dated 20th October, 1972;
that the case of Shri Agrahari:for promotion

to the ;said four posts  has :already been
o considered from time-;'to time. by the duly
RN T .+ constituted Departmental Promotion Committee
N in the Directorate of:: Training. & Technical
B Lo \Education prior to 1988 and in’i1990 and the
officer was. not found suitable;ﬁ that no post
of Sub Regional Employment Officer (Ex-Cadre)

. existed in the Directorate; of Employment when
the. case of Shri Agrahari was processed and




e 13f:r

"placed erroneously ‘before the Departmental
. Promotion - Committee. iniMarch, 1994 in the
" Directorate of Employment; that clubbing of
" the post - of  Asstt: ~Employment Officer
(Technical), held by Shri Agrahari with the
"other posts of Asstt. Career Counsellor and
“Occupational Information. Officer - in the
"Directorate of Employment was not in
‘consonance with the advice rendered by the
Services- ! Department conveyed by Shri
fS.P.Prabhakar;' the then Joint' Secretary
(Services) vide Despatch No. . 221/F/ S.1I
.dated 31.3.1993 and Shri S.K.Saxena, the then
. Deputy Secretary (Services) vide U.O.No.
. F.16(12)/93.5. T11/462 dated the 7th May, 1993;
“that Shri Agrahari has,been assigned wrong
seniority ‘at S:No.1 w.e.f. 03.09.1969 in the
final combined. senlorltvlllst of .the officers
in ‘the grade. of Asstt. Employment Officers,
Occupatlonal Informatlon Offlcer and Asstt.
Career Counsellors (Ex-Cadre) in the scale of
"Rs. 1640~-2900 © (Revised) in the Directorate of
Employment, Delhi 1ssuede5 Shri R.B.S.Tyagi,
the - then . Joint Director] cf Employment (now
under. suspen51on) v1de, letter - No.Emp. 5
s(39)/88/ ‘Admn/. © 1554~ 60"dated 18.2.94 which
was made to form basxs -af lmpugned promotion
cf Shrl Agrahar1 as’ SubnReglonal Employment
fficer {: .(Ex-cadre): recommended; by the
?Departmental‘ Prcmotlon 1Commlttee for the
irectorate of: Employment ‘in March,,1994 with
retrospect1ve ;effect frcm 03, 09 1974 ; and
hat:- Vlgllance Clearance Report;?mandatorv
requ1red in; the caseof promotlon’of gazetted
”{to -which (category' Shri: Agrahari

,bélcngs,.was not cbtalned from Dlrectorate of
'Vlgllance,‘ Govt.: .of NCT of Delhlf It is
also borne out from the ‘record thet impugned

recommendatlons .of. Departmentalanromotlon

1;made' in March 1 1994 - were not

Commlttee
' \ iby i .the. competent

i

,iCh1ef Secretany,f

‘authorltv, i.e.
,of N.C.T.

The»‘above facts and!clrcumstances are
that Shr1 K.M: Agraharl has been  given

w1th the correct poeltlon of the
and' Rules. .Thusj! " iclainms . of . Shri

¥4 for” promot10n,, -made - in his
representatlon ~dated .'20.9.1993! . in the
of Employment:ane.»w1thout any
and- merit and. thus ot legally
¢ The ¥ claim ofy  ithe iofficer for
,promot1on111es for four afore mentloned posts
‘the Dlrectorate of Tra1n1ng &  Technical
Educat1cn‘ which will be con31dered by next
iduly-: constltuted Departmentaf . Promotion
Ccmm1ttee§ 'for.. the sa1d'D1rectonate as and
“when the Court case of- Shr1 Agrahar1 is over
~and stangranted by the: Hon ble {Tribunal is
~vacated as observed by the last‘Departmentdl
Promot1onx Commxttee fcrathe saldlirectorate

@ . . . !,. R I

'toi: the:- post ,of i Sub-Regional
Offlcer (Ex cadre) which is not in’

A
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in -its Minutes dated 28th March, 1996.
Indeed a post has been also kept reserved in
the Directorate of Training & Technical
Education.

In short the claim of respondent no.l is
.thet the‘DPC held in March, 94 was not posted with
ecommended the promotion of

‘,an 1ne11g1ble person i.e. Shri K.M.Agrahari from the

'

'“5fpost of AEO(T) to the post of SREO (Ex- cadre) 1t is

Aﬁalleged that the DPC was misled . bV'pla01ng incorrect

;facts ‘and Lnappllcable rules.’ f It is :staled that

f

”}stern v1g11ance actlon has been 1n1txated against the
sl
persons responsxble for pLac1ng incorrect facts ~

.before the DPC in Maroh 1994.
Smt . ManJu Karmeshu also states that the

DP 'proceed1ng held .. on 9.3. 1994 was . 111ega1 Her

H) .

;ntehtion. is that Shri K.M.Agrahari is'not entitled
,romotion to ‘the - post ofé SREO ;and‘ further

Zpﬁomotion to the post “of Assxstant D1rector and Joint

: ;,._ i !r,

does not belong to the’feeder cadre

¥ .H

i
i
and; thereque,.the very promotlon is v01d in law. R

:é
i

VfThe off101al respondents held a review DPC

! v

lon '3 9 1997 Thls -was stated f‘to 3{offend the

; R 2 I

of Sectlon 19(4) o( the ;édministratiVe

(1 NS}

i

u‘

con51dered and an order

1_

30 9 1997 by‘thls Beneh d1spos1ng of MA

A

in 'OA 2518/96 ) Tth“rev1ew gDPC held on

i
(. : :

1997 came 3to the conclus1on that  the earlier

o

i I

promoting the S

mendatlons . of March,

e T ! ' N i




‘]i. ; v1 15 i
,iiaﬁéiiéant ‘to the post of SREO (Ex-cadre) need to be
'?Tpahéelled.f There was a show cause notice proposing
~,&Ql;eQert the apblicant to his substantive ﬁost of
Aﬁpi bfrectorate- of Employment. We have passed the
uféiioQing orderé in disposingﬁof the MA on 30.9.1997-
. 6. .We have carefuliy considered the rival
" submissions. The O.A.  was filed against
the proposal to hold review pPC. The 0.A.

was admitted on 13.1.1997. The pleadings
were complete. The case was almost finally

heard. ; The respondénts’did not dispose of
the representation for a period of 4 1/2
years. - They disposed of the representation

after the O.A. . was heard and held the
review DPC. The only relief prayed for by
the applicant is against the proposal to
hold the review PDPC.  On 3.8.1996 the Bench
directed disposal of the representation but
not for holding a review. DPC.. We are of the
view that by holding the review DPC the
applicant’s 0.A. is likely to be rendered
infructuous because ;it was to prevent the
holding of the review DPC that the applicant
had sought a direction from this Bench. The
respondents did not take any permission from
the Bench in holding the review DPC. We are
satisfied that holding of the review DPC
prima }fapie runs counter to the provisions
of Section 19(4) ibid.: That apart as the
,‘pleadLngs'are complete and the hearing would
‘be completed possibly today no _irreparable
: ' 'would be caused:to the respondents in
NSO L oW i :

timplementing thajsnow—c@use notice and
‘necqmmendations?bf?the’impugned review
: ' held by themi "It ‘should ' not be
“forgotten. ‘that for!4 1/2 vears they were
~-gilent after ‘this .Codrt ~ ,gave them an
(:oppoy@unity to ..dispose of the applicant’s
. representation withih'three imonths. On the
’ﬂcontndryf.if the .. fFCOmmendations of the
review .DPC are allowed to be _ implemented
‘this' {0A.is likely to become . infructuous and
- this!'} Court would'® be - prevented from
discharging its, duties. of considering the
relief * prayed forgﬁ As there is a prima
facie|case and as no,.loss would be caused to
“the“”jrespondentS‘,’ﬂefﬁ direct that the
show-cause rnotice -dated 17:9.1997 and the
recommendations "ofillithe review DPC held on
©3.9.1997 . are stayed till the disposal of

: thiSfp;A{?SLB/QBﬂ" ERA i

! .
Ce
NI SRS g

.Smt.i . Manju . Karmeshu .challenged  the

;senfority 6fﬁ:Shfi .K.M/Agﬁ%ha}i;”“xThe reason for
SR ﬁ; Lo s wu*’é',‘~¢i ‘ ’
o;qang-the;promotion of Shni.K.M.Agrahari as illegal

' [




f;aé én-account qf the following grounds - Shri
.45 Agrahar1 was holding the post of AEO(T) which was not
‘ip the feeder 1ine of SREO(Ex-Cadre). This post of
‘AEQ(T) was an isolated post' and it has its own
‘fufseparate chanhel of promot;on as Vice Principal,
'Prinpipal, etc. She claims promotion to fhe post of
.Jpjnt Director '(Ex—cadre) lying vacant since
:?February, 1989 and as pér the Recruitment Rules of
1977 “person who is holding the post of Assistant
Dlrector is. entitled for promotion if he‘has put in
kth?eg(years service in that g}ade. She has put in
’iﬁﬁg}than 9 yéars of service and,‘theréfore, states
entltled to promotion'as Jdint Director.
the; claim of Shr1 Agrahari relating to
apd %also with regard to dies non period
”5314.8.1981' to 12.9.1982 on the basis of FR 17-A.
’ point madeGby;her @as ﬁhat the
reduired toibe‘filleh up by way of
‘éé%frécruitmeht and for this:pu}poseﬁshe relies on

astétutory fuﬁes'of 1968. She‘further.states that

QASWSREO(T) is requ1red to ‘be filled up

, |

thL Agrahar1 from 1llega1 It is

a lower‘poSty;s

fe
i
iy
|

for the post 6f SRFO(T) but again he

Once‘;thegﬁ notlflcatlon dated

t

:f3x1968 came Jnto vogue the rules of 1965 have been

'

‘xréndered otlose.l Therefore, the DPC whlch considered

[t

511m on 18. 3. 1994! on, the bas1s'of the 1965 rules had

;nS1dered him onlv on the bas1s of nonexlstent and
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:ﬂoo-enforoeable rules. Thus, the promotion of Shri
2 Agrahari was dehors the rules. Finally, it is stated

v

;tﬁat combining the seniority list of Shri Agrahari

:'with that of Occupational Information Officer and

"Agsistant Career Counsellor was against the advice
:given by the Joint Secretary, Services. It ig stated

'ithat_even in the Recruitment Rules of 1991 the post

of AEO(T) has not been included as a feeder post for

'the:ourpose of promotion to SREO.

- 16, o With regard to her cdse, Smt.Manju Karmeshu

“;étated‘that slie was appointed to the post of Planning

‘‘officer as a direct recruit  through UPSC  on

eﬂﬁdoepenQent of Shri Agrahari.

lh2¢,8;1979. She was given adhoc promotion as

cot

. 'Assistant Direotor.on 30.6.1988. As she completed 9
“fyears of servxce she seeks ' promotion as Joint
{D1reotor Her; post of Plaoﬁing Officer was much

3§ngherythaﬂ that of Shri Agrahari and her case is

;}i7i_2f£. Shri 'Agrahari relies,on‘the deoision of the

E J(Hon ble Supreme ' Court in the case of Unlon of India
,‘;stﬁ K.V. Janklramgn, AIR 1991 sc 2010 and states that

:he 1s entitled’ ﬁo all the consequentlal gervice

: ibeneflts 1nclud1ng promotion hlS being. reinstated in

'§§serv;oe after hls dismissal order had been set aside

f?hy the High Count. He was also exonerated of all the

}
" . charges. He :relies on the “consent .order” dated
C G . ! . ’

71 1509.1993 in OAs 233 & 234/1989. It is pursuant to

’fthét order that his promotion ‘with. effect from

:3 9 1974 had oeen settled and the promotion to the

“*Potper two hlgher grades are }Pt to be settled Any




reobening of this issue by OA 353/96 of Smt. Man ju
Karmeshu is barred by res judicata. He relied on the

feliowing authorities - Satyadhyan Ghosal and others

Vs, Smt. Deorajin_ Debi and another, AIR 1960 SC
‘?h941 ‘Darvao and others Vs. State of U.P. and

'"others, AIR 1961 SC 1457, Union of India Vs.  Nanak

,181nghf AIR 1968 SC 1370 and Munshi Muzbool Raza Vs.

?éHasan Raza;, AIR 1978 SC 1398. He states that the
Telief sought* for‘by Smt.Manju Karmeshq is barred by
;Fllmltatlon because ‘the OA ' was filed after the
Jﬁmitat1on perlod permissible under Sectlon 21 of the
‘Aem%nrstratlve : Tribunals Actf,1985. He stated that
‘éﬁfép Manju Karmeshh's OA tries to;‘unsettle the
aséhﬁehity llSt published on 2 '12.1994. It is urged
that she has ino. locus to challenge Shr1 Agrahari’s
p?é@ehion. Hef having joined in the Employment
serv1ce belonés only to the'DEpertmeni of Employment

and:not to the Department of Fralnlng ‘and Technical

Edgeahion. He c1ted for that purpose an order of the
?Delhiﬁﬁigh Court in Ganga Prasad Vs. Delh1 High
3700urt ‘and ‘othe;s, CW 384/75} He stetes that the
'}ohder of thlS Trlbundl dated la 9. 1993 has achieved

finallty based . on the. sen10r1tv llst published on

further states that }as he joined

11:5.1993.  He|
ER;iovment séf&ice on 3.9. 1969 he haq ‘been rightly
gfanted promotlon fo the post of SREO ‘with effect
from 3.9. 1974 Whereas Smt. MenJu Rarmeshu joined as

aiPlanning Officer on 24.8.1979.

We héve carefully considered the submissions

i

i §f3£he'parties “in -the pleadinge asf well as the

Sy o . i

farghments of the counsel at the time of hearing. 1In
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;1%i 1 :é5iéjﬁ£hé order dated 15.9.1993 the only direction given
i 5- | E;;Zjéka; £0'consider~ the representation of Shri Agrahari
8 . ‘ ;Qifhin a éeriod of three months from fhe date of
P 1‘ % reéeipt of a _certified,copyvof the order regarding
%, :.’hig claims including promotion. The official
? ’f_reSandents .were directed to consider the said

1 ;Flf,érebreséntatiqn. in the light of the rules on the
| B Egsgbject within a period of:thnee mopths and pass a
‘Ti spéaking order. We are of  the }view that the
: N' ;2-11‘:;? promotion of Shri Agrahari from the post of AEO(T) to
| : '%,‘ ft~1£.th¢.p°St of °~ SREO(Ex-cadre)  on 18.3.1994  with
i;,;;§:; i;'?;f?etrbspective;‘effect from 3.9.19741 has raised a
§F,Qﬁ,hu@ber of fundamental issues. These#issues are (a)_

ij he does not belong to a feeder cadre; (b) he was

. Lji;“ipromoted under the 1965 rules which ceased to
1 foperate; (¢) the seniority list of three different

services combined together is not properly done; {(d)

G “LW the DPC was misled into taking this decision by
ﬁ pldclng wrong . facts and inapplicable rules; (e) the
>% ’ngompetent authority never signed.the promotion order;

f}fo) the subsequent seniority:list issued on 22.3.1994

i

: .was also not ‘legal. The officers who were adversely

~ ‘affected by the seniority list dated 22.3.1994 raised

rgobjéction. '?Smt.. Man ju Karmeshu@ also made a

repreaentatlon to the Director ?Emplovment, on

'3?;}31.3.1994 aga1nst the saxd senlorltv list but it was

?{j.ifﬁ%}lzﬁgejected on 2.12. 1994 by the J01nt DLrector, who it

1§Vi;fq‘fo§f?“wés claimed ‘was not empowexed td do so. Smt.

i; ::%3 Karmeshu was left with no alternatlve but to appeal
1 s to ‘the Chief Secretary, Govt» of NCT of De1h1 b\ her
.

representatlon dated 23. 12 1994 Subquuentlv, the

Chlef Secretarv submltted an aff1dav1t dated 2.1.1996
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"tn reply to MA 2249/95 in OA 234/89 to the effect

/thet Shri Agrahari who was holding the post of AEO

(TYvwas not in the feeder line of SREO. That was an

.‘;Soieted post having its own separate channel of
. bﬁeﬁotionQ After examining - these issues, the
G:%eféfoes Department by its letter dated 7.12.1995

'oplned that a review bpPC regarding the promotion and
.‘5;,sen10r1tv of Shr1 Agrahari as SREOQ be held. The fact
) of the matter is that the Recru1tment Rgles of 1965

'eié“conta1n the 'aﬁpointment of AEOs wﬁich was a

E‘

nf nou Lechnlcal posts Sut the applicant was appointed
"ae AEO (T), which is a technical post &ith technical
?'igua11f1eat10ns as prescribed in.the Rectuitment Rules
"*'Bf 1963 The qdalificatioﬁs of AEOs id Recruitment
t:Rules of 1965 is different from the qualification of
" AEO(T) in the Recru1tment Rules of 1963 In the

'Recru1tment Rules of 1963 the post of AEO(T) was

.eslated as the feeder post for promotlon to the Deputy
'-;Employment Officer(T). This post was redesignated as
-;SﬁEO:(T) in 1968‘aﬁd a new set?of Recrﬁitment Rules
Game into force with effect ffém 25.11.1968. Under
t £ﬁe§e Récruitmeht Rules SREO(T) is requ1red to be
lvfllled by direct recru1tment ,ft is also stated that
=ﬁ.;all the ‘'posts of AEO shown in the‘Recrditment Rules
‘of 1965 were cancelled by Notification dated
"éi{é;iQSB. Iti is further‘stated that elthoegh the
't; gffieers of ACC/OIO cadre adversel\ affected by the

s4~iﬁtegular senlorltv llst ddted 11.5.1993 made

f:'fepfesentatLOns aga1nst. it within 30 days but the

fdepartment ignored them. Witheﬁt dispoeing of thaose

representations an erroneous final seniority list was

'Ippﬁlished on 18.2.1994 agaiﬁét the ad}ice of the
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SerV1oes Department by merging the seniority of Shri
/ Agraharl with another cadre to which he never
belonged. Thus,. Shri Agrahari as AFO (T) has been
‘hightly assigned‘ seniority in the Directorate of
i;Thaihing and Technical Education and has been
i considered for promotion to higher posts of Vice
3?fﬁncipal and Principal, ITIs. Unfortunately he was
A'5ihgt selected. He was erroneouely placed in the
'\Esenidrity list of 11.5.1993 clubbing him with other
;;ee}vices without' considering the representation of

}affeeted officers.

r.félg?“i We find that respondent no. 1 has
“§ 't06h3id9Fably delayed in "~ disposing of the
-?”;lrepresentatlon  If the representatlon was disposed

lof ‘within a perlod of three months on - the basis of

: “fthe order dated 15 9.1993 there would not have been

,dhy occas1on for a]l this muddle that had crept in.

gWe,ape 1hformed E that the Chief Seeretary never

st T e
'

'W@?apﬁrdved the plomotlon of Shr1 Agrdharl and yvet an

'order of promotlon was lssued 1n h1s name by the then

;JOLHt D1rector Shrl R.B.S. Tyagl.: We ‘are informed

;hhat the DPC has been correctly oonstltuted and vyet

i

e facts were nol put properly and eorrectlv before the

St

"QT sald DPC We hav in our orders at the time of

'-h@j;heaFLDg categorlcally requiredi?the respondents to

place that DPC file to show| us the facts ang

?w,_grcumstances under'which Shri ‘Agrahari was promoted

‘@fgslthat‘we couid'kﬁow the reasons whichfwere placed

.,jﬁﬂhefbfe‘the sald DPC. We are 1nformed that with the

(o " : \

‘,collu310n and dctlve 1nvolvement of Shrl Aqraharl the

uf1les were missing. As a Court of ldW we cannot

[ .
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Récfuifment Rules. We cannot approve of a promolion
_iywhidh ‘is obtained by misrebreéentation. If the

6perative Recruitment Rules were of 1968 and Lhe post

Qf~'SREO was va post to bhe filled in by direct
jrecru1tment how was that Shrl Agrahari was promoted

5‘w1th retrospectlve effect from 19747

*ﬂyﬁ{20ff In the background .of rival gontentions

Vfi'=summed up above, we shall consider the reliefs prayed

,for first by Shri .M. Agrahar1 iﬁ 0A  2518/96.  He
mhfseeks a dxrectxon to quash and seL adee the order of

-'the reV1ew DPC made by rcspondent no.1. . Normally
‘Jonce a DPC is held and orders are issued promoting a
-,partlcular. person.certain rlghts are crealed in his

‘;favour he can be dislodged from enJoylng those rights

| e
i

,Eﬁ?nly by a due 'process of law I.In this case the
";é%gqndents ad&it that thetiDPC itSelf was duly
;g96§3t1;uted. But at the same; ‘Lime they say thal the
;jfpééfwas nét pPOperly advised about the -correct rule.
.:éiﬁeicoﬁtention ;of ‘the respondent éis that the

:Lbﬁomotion orde}flssued to- Shr1 Agrahar1 is not legal.

fIn Indlan Councll of .Agricultural  Research and

‘iaqqther Vs, T K Surxanarazan’ and-otﬁefs, (1997) 6
EL¥SCCT766 the case dealt w1th by their Lordships
‘felated to erréneous promotlop given ‘departmentally
;?by-misreading‘ of rules. We’sﬁall do no bhetter than

I 'extract the . summary at pdgef767 of the report as

fffbliows -

s
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AU PR "The Indian Council of -Agricultural
‘ oo | Research (ICAR), by misinterpreting Lhe
service rules, had promoted several
-~ ' employees but in the case of one sel of
S i employees (the respondents in the present

P case), the 1ICAR insisted on correct

’ _ application of rules. The respondents’
RO plea was that they were discriminated
. SR vis-a-vis the employees who had been
B L promoted under similar circumstances.
T ' b Re jecting this contention

T 'Vf S ~ Held: Even if in some cases, errolneous
I S ' promotions had been given contrary to the
: service - rules and consequently such

, i{ - B : employees have been allowed to enjoy the
I o fruits of improper promolion, an employee
SRR e - cannot base his claim in law courts for
promotibn contrary . to the statutory
b service rules. Incorrect promotion either
@j'f' ” given:  erroneagusly by the department by
L misreading of the service rules or such
promotion given pursuant to judicial
orders contrary to service rules cannot be
L : a ground to claim erroneous promoction by
b perpetrating infringement of statutory
R service rules. In a court of law, Lhe
respondents cannot be permitted to contend
4 that the service rules should nol be
L S adhered Lo because in some cases erroneous
N ' promotions had been given. The stalutory
o ST service rules must be applied strictly.

The "question of unmerited hardships, if
any, and need for amendment of rules to
remove such hardship are matters for
consideration of . the ~ rule-making
aulthority. It is reasonably expected that
. the ~authority concerned will be sensitive
* to wunmerited hardship to a larege number

of its employees, if occasion by

NEEI : introduction of service rules so that

A appropriate remedial measures may be
e taken.”

o210 We have already mentioned above that the

}g;;' -1kwgpﬁét of SREQO is to be filled by direct recruitment

Y

iahd’the post the applicant\ ﬁas holding was not 'a

iféédér post for SREO. We have also noticed that the
‘ t?1é§5 Rules do noﬁ apply and whét is applicable is the
;ﬁ 5 l%}96BiRules. On'tﬁe question as to whether one feeder

‘.3.4; :TYJZPOSt can be. transposed by another equivalent post as

"Vf@-feéder post, the Hon'ble Supreme Courl has already

H
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‘f‘pfonounced in the negative in H.R.Ramchandraiah and

ate of Karnataka and others, 1997 SCC

another Vs. State of Karnataka anf =2m=2=

CARR S

(L&S) 849. The decision is as under -

"one category cannot be transposed DY
interpretation of rules, and fitted into

altogether a different category of .
service, merely because channel of
promotion in that gervice 18 not
provided. Unless the petitioners getl
ST ~ into the channel of promotion under
LI /statutory rules, they  cannot, by
i G "interpretation; be fitted into a category
;% 071 to which they did not belong and cannot

claim promotion on that basis.

Lo o
1 PR

- x522, ? Thus, if the Recruitment Rules of 1968 do

I.?ﬁéﬁmpermit prémotion from AEO(T) to SREO, no
:f?);tbfgmétéon can ﬁe.given. ‘Se06;dly, prqmotiop can be
gi;én.pnly to.Shri Agrahari uﬁder the relevant rules
a§a ﬁhatthannel is admittedly,of Vice Pr{ncipal and
P%iﬁéipal,: ITIs. As the promdtipn of Shri Agrahari
."?l .?iélaéhors the‘J%ules, we haQé 1o hesitation in

:7ﬂ;uph§1ding the .ﬁecision of thefrespondénts to order &

b A
e i

poreview DPC.

1

L¥ GhLe e Lo . [ [
. K : . .

28 In Part-VI under thglchapten."Promotion" in

'gﬁijqmy's Complete Manual. oni‘ :"Estéblishment and

'é}ﬂAd@inistration” Sixth Edition,;1997.%the conditions

s ' : g
E%stipulated fqr:holding a revigw.DPC are as under -

Vo : .
. "18.1. The proceedings of any DPC may be
reviewed only if the DPC has not taken all
material facts into‘conslderation or if

I ,@~fﬁ C material facts have. not been brought Lo
a jfﬂf&w'é ‘ the notice of the DPC or if’ there have
Lo .*f'fi;iuif : been @ grave Errors:. in the procedure
R _} ;;jl' ‘ followed by the pPC. - Thus, it may be

.egsary. to convene ~ Review pPC's to -
rectify certain. unintentional mistakes,

e.g.—

<
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AT (a) where eligible persons were omitted to
T T be considered; or

: , P (b) where 1ineligible persons were
o S considered by mistake; or

7tv,l-‘ PR i (c) where the seniority of a person is
SRR revised  with retrospective ef fecl

L A resulting in a variance of the seniority
. list placed before the DPC; or

(d) where some procedural irreghlarity was
commltted by a DPC or

(e) where adverse remarks in the CRs were
toned .down or expunged after the DPC  had
considered the case of the officer.

These instances are nol exhaustive Dbut
/only illustrative” ‘ :

‘material 'facts were . not brought to the

notlce of the DPC and as relevant rules were not

appl1ed we have no hes1tat1on to hold that another

;DPC to review the earlier proeeedingsﬁwould be in

v

We are informed, thet a ,reQiew DPC has
N J;}zaiheedv'been held and it had de ided to issue a show

cause not1ce to Shri Agrahari proposingfta cancel lhis

(,."s A

»promot1on. As we ment ioned above, these‘review DPC

:

{‘proceedlngs have been conduc ted and contluded when

the request for quashlng the same ‘was under judicial

SEEE

W:ephsideration of thls Court. Se ondly.{it looks to

ifhsieszthough that the respondents have decided to

g.;_ L 1j;2hndo'the promotions accorded. to!Shri Agrahari under
. L. kN ¢ . &) v w—%\xiw U ST N A,\AV,,waw
i, it 7 the ‘aegis of the earlier DPCT .The respondents have

A S A B .

F TR ﬂnqtltaken a totaL view of the claim of Shri Agrahari.

v v 1 D We will not ‘make any comment .on the . question of

L -j'. : ?invblvement of certain officials in showing undue

hestejand of their suspected collusion to secure the

tJ(mlnutes of the DPC by mis Lnformlng the members of the

e el “
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D?Cqu;the rﬁ%e position. We will leave it to the
{Oféieiel respondents to investigate the same and take
ﬁ‘agp;epriate action in accordance with.  Llaw. But
lSUfflCG it to say —that it would be wholly

1nappropr1ate only to confine the brief to the review
:'Dﬁcjonly to review the promotlon of Shri Agrahari as
i:-ég SSREQ'with retrospeetive effect from 1974 onwards.
;:;:_ >ETﬁe}efficial respondents should not forget that Shri
;Agréhari/pas been honourably exonerated by the High
 ;Ceﬁﬁtiof Delhi and the CVC of allfhe charges. Their

i ,?' vhﬁoﬁdships have held in the case of K.V.Jankiraman

%i.f 1;(s@pfa)joited by Shri Agrahari, as under -

“"When an employee is completely
“exonerated in criminal/disciplinary
.. proceedings and is not visited with the
.« - penalty even of censure indicating
:»" . thereby that he was not blameworthy in
. .the least, he should not .be deprived of
! ;';dny benefits including the salary ef the
‘V,;promotlonal poet The normal rule of
... "no work?® no pay’ is not applicable to
., such cases where the employee although
"‘he is willing to work is kept away from
;work by the 'authorities for no fault of
© .his. This' is not a case . where the
- employee remalns away from work for his
;lOWn reasons, although @ the work is
.. offered to him. It is for this reason
"“that  F.R.. 17¢1) - will . alsp be
1nappl1cable to such cases ! \

i

In the terms of reference to the review

@e:would direct the reépondents to frame the

terms:of reference 'to consider Shri Agrahari's claim

fgf’ ufor promotlon from, 21.5.1974 onwards, when he was

' L

suspended from the‘post of AEOQO, ee he wash appointed

on 3 9 1969 The DPC should con91der his e11g1b111tv
e ‘ ! lv:‘ '.j y
“iiw@,_ under the rules whlch were appllcable at that time or

A)“

qu*tlme to tlme ‘which are operatlxe; to each

Cem Tes <



post  that would come in the way during

the perlod from 21.5.1974 till the date the reviews

\

We would make this clear though we would

go .into the details of the rules. By a

is

illustration let us say the applicant

7hypoﬁhetioal

Vice
The review DPC should not go into only
aébect as to . ‘whether "the existing

SREO(T) is 1ega1<br illegal. 1t should

a

R
examlne at. each and everv stagewwhen Shrl Agrahari is

wez dlreot that the said review DPC to

for promotlon 4from the daLe he was suspended on

i,

5 1974 tlll the date he'.uwas reinstdted and

1

RN
1
.

th reaffer

i i '

If as

spondents'ﬁsay he is due for promot1on as Vice
B Pl ,
'x' years of

Lhe' respondents

'hlsr'records 1n'accordanoe with the

i it
i i

down for conductlng the DPC as on

so %oniand-so forthfon alT’ subsequent

DPcf should be ?apprised the

B %

of theﬂent1re case by a self

I

K |l,'f
sufflclent materlal to

l

i
h

fore us i'a promotion
5:ru1es 15 not legal and a promotlon not in . v
PR ‘; P i e
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" 'doing so, it has'also to look into the eligibility of

J‘”'shri-Agrahari ‘for promotion at;eaph and every stage

J33|dur1ng the last 24 years from 1974 to 1998 and record

'?1ts f1nd1ng on the elxglblllty‘of Shri Agrahari. As
Athe official respondents have oooduoted the review
‘DPC when the matter was before us in its [inal

‘ stages, we do not want to take'judicial notice of

f?ﬂ;thet and direct the respondents to constitute a fresh

i%re?iewaPC to give effect tolthe law laid down by the

'”1§Hoh'ble Supreme Court in the case of K.V.Jankiraman

og(sdpra).

3%263 The second direction we intend to issue is
j that in the event the review DPC holds'the promotion

4of Shr1 Agrahari to the post of SREO as llngdl after

nfig.applylng the principles of law laid down by us, the

pay and dllOdeceb drawn by Shri Agrahari in the
promoted post from the date of pxomotlon and till the .
e‘orders are set a91de, shall not be recovered because
":;we‘have no materlal to hold that Shr1 Agrahar1 is to

be blamed for hihdt had happenedvln, oonductlng and

‘r éconcludlng the fxrst DPC in 1934'whioh;had promoted

e hlm from 1974 onwards. We also direot that the

;flndlngs of theiDPC in this regard 1f 1t is adverse

'Jto Shr1 Agrahdrl with regard Lo hls promotlon as SREO

i

"jmay be formallv mdde known to h1m as 1s proposed by

;the off101a1 xespondents, before this onder, by waVy

;of¢a~show cause notice. If he is unfit or fit for

promotion in the intervening period of these two

,idéoedes to any other promotionei post, should also be




’:made known to hLm As we have teft the entire matter

; dﬁ, ;: élkdf promotion to all other grades in the hands of the
{? ?;"i:'?ygreview DPC, we would not like to comment on the
1 5{ _-iydlfeliefs sought for by Shri Agrahari for the post of
2Alséistant Director Emplo&medt with' effect from
?3.9?1982 dnd for the post of Joint Director
!:;:1 ‘ .E" ?j:Emplovment with effect from 1. 2 1989. If he does ot
-:fbelong to a feeder cadre for those posts under the

é?‘E: N v‘:}ules he will not be entitled to those promotions.

;Thé review DPC shduld be held within a period of

" three months from the date of receipt of a copy of

L this order.

3

With: regard to Lhe 1611 fs Cldlde by Smt.

”ManJu Karmeshu, we do not agree e1ther with the

'?xground of res = judicata or . with the ground of
3 ‘. N ,

.
X

llmltatlon ralsed by Shrl Agrahar1. 4We have seen the

- } [

grounds in OA 353/96 What all the Tr1buna1 held by

1ts order dated 15 9, 1993 1n.OAs 233 & 234/89 has to

g1ve a dlrectlon to cons 1d ShPl Agrahari’s

ll‘

‘representatlon and noth1ng murc There ig no finding
or direction on the merits‘of each ground. Res

Judlcata applles only when thefe is a finding or a

H

';;gdlrectlon or a dec1510n on Lhe p01nts rei rred to by
a Court of law. The wholéi matter} was virtually

"l;remanded baok to the official respondents and the

i

'.offlclal respondents instead“ of diéposing of the
'?repreantatlon lnltlallV tried to iséue orders for a

Teview DPC. : It was only iﬁ!thé course of hearing

Y e < ey



Whéﬁ ﬁhe official respondents lwere asked as to why
.a-period of ~ 4 1/2 vears the representalion was

isposed of, respondent no.1 issued the order

isﬁosing of the representation. There can be no

"questlon of res judicata in such a situation. The

consent given by the counsel. is in respect of

‘again”open before the respondents and there is no

”d?éiﬁion on theI issue by‘theiCourt. . Smb. Manju

R )

Kégmésnu has initially filed aerepresentation which

,;ﬁasrnejected on : 2 12.1994 by Lhe J01nL Dlrector who,

ltmwasfnrged, nas not empOWPred .to do so. She,
therefore, f1led an appeal to the Chief,Secretary by

Ja representatlon dated 23. 12 1994 4 Thereafter

ér'spondent no.1. himself filed an affidavit dated

;996 etdtlng that Shri Agrahari who‘was holding

u,
r

’that wrong ;r ru1tment rule were applled . Her

e
1

’ﬂepniyaticn ;from promotlon as J01nt Dlrector was a

‘ausé of action ,that had been perpetuatly alive and

he off1c1a1 respondents had never conveved to her as

’ .

rko tnegyeasons for .delay 1n holdxng a DPC for her.

‘weraqe unable to see any connectlon between the case

i

i
i

qf Shrl Agrahar'ﬁ and the: Case . of met. Manju

¢
|

Admlttedlv, Smt. Karmeshu was recruited

ﬁPlannlng Off1cer -and her . clalm for promotxon was

and wasunot cons1dered. We

.‘-

DPC in accordance w1Lh the rules be

tuted to con51der Smt Karmeshu f case along
; L P i '
*all‘ 'otherj? e11g1b;e :candldate for the

1
i i




ﬁﬁestiof Joinl Director within a eeriod of one month
éfremvthe date of DPC to review the ocase of Shri

'EAgraﬁari. This DPC should exaﬁine hep claim from the
,5;T~aete'see is eligible for the pqst‘of Joint Director

1f she fulfLLIS all conditions stipulated in the

recru1tment rules and 1is el1g1ble for promolion.

;This;is'the subbtantLdJ elief claimed by

’fsmt.Karmeshu and we find oonslderabl meril in this
'elaim. We have no hesitation in holdlng that the

order dated 2.12. 1994 rejecting. her representation is

1

not a, well con51de1ed order. We direot that after

N

the DPC con31derq that the promotlon of Shr1 Agrahari
;ias SREO is not Jn accordance w1th law and he has to

ibe promoted in ac cordance w1th his channel in the

(TN a
o

,gecruitment _ruleq, the Uffl Lal respondents shall

‘rev1se the senlorltv list of SREOS in accordante with

2
,‘IF '

"aiaw. The prayer for d1rect1ng the reqpondents not to

glve further promotlon to Shr1 Agraharl pursuant Lo

the een1or1ty list dated 2.12, 1994 does nui survive

¢
<1,

Ebecause we have left the entlre mdtter to the review
f Slmllarls,- the grlevance;;of Smt.  Karmeshu

ag 1nst the promqtion order ofiShDi Agfahari with
.effect from 3.951974' by the iﬁpugned order dated
IR . o ;
118,:3.:1994 is also disposed of ’by sour above
| .

' i
'

ﬁdireptions. We do not see anylmellt in’ seeking a

b

,x Q ”

'“grellef not to post any other frovaANIC cadre against

the post of Joint" D1rector(Ex Cadre) We - eannot bind

the respondents 1n the present state of the pleadings

w1th anv leeCtJOH Ln.thge regardf] . P

bO
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We have considered the following pending
EQ As; -
‘ | (i) MA\1869/97 in OA 2518/96: Praver is to
‘ %set aside order dated 6.8.1997 disposing of the
Co ‘éepreéeutation of -Shri Agrahari. Id view of the
“% dbdvé discussion, and as reépondent no.1 disposed of
‘,::the repIPSPnLatlon in accordance with our direc tions,
1 there'ls no merit in this praver. MA 1869/97 is
éqcord;ngly dismissed.
s . (ii) 'MA 1927/97 in OA 2518/96 : Prayer 1is
‘“52 toltake on record the affidavit of thé Dy.Secretary
(5:§ Shr1 hhullar about the missing files We note that

thlS afflda\lt is taken on record and con91dered MA

F 1927/97 is abcordxngly disposed of.

(111) MA 2282/96. in OA 353/96 filed by Shri
5 Agrdhari for 1n1t1at1ng ur1m}ngl pyoceedxngs for
flllng a.false :counter affidgvi@. The points -made
and the plea raised in this MA have been taken note
:Fof 1n dlSpOSlng of these OA. = We‘do nét consider it

{

vj'neceSbaxv at 1th15 stdge to examlne the pravers made

:;n thlS MA ‘That aspect is“ not related to the
ﬁdlsposal of Ehé grounds raii'sjedi in ﬁthe 0OA and,
L S B ’

therefore, this MA is not wﬁ@hin thefsoope of this

“g;pA.: The MA is accordingly dismissed.

{29.. . With the above directions, both the OAs are

"ﬁisposed of . No costs.
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