CENTéAL ADMINISTRATIVE TRIBUNAL, PRINCI

. v// o /
OA No0.2410/96 alongwith OAs No.2431/96, 2508/96, 2523/96 /

OA 2626/96, 24/97, 52/97, 1484/96, 1557/96, 1841/96 !
1871/96.-2216/96, 316/97, 834/97, 257/96 and 452/97 \
New Deihi,’thiszath day of October, 1997 \\

Hon ble Dr. Jose P. Verghese, Vice-Chairman(J)
Hon ble Shri S.P. Biswas, Member (A)

S/Shri
1. Parmender Kumar _ . .
Vill. & PO Tharrampuri, Dt. Rewari
2. Surender Kumar , ’ _ .
Vill. Mamdiya Assampur, PO Khari -
Dt. Rewari (Haryana)
3. Dilbag Hussain ;
. ; Vill. Autha, PO Shahchokha
./ Dt. Gurgaor
4. Krishan Kumar :
Vill. & PO Mokehera, Dt.Gurgaon
5. "Ahmed Khan
Vill. Ha3jipur, PO Punhama p
Dt. Gurgaon
6. Pradeep Kumar
Vill. PO Sidhma, Dt. Mahender garh
7. _Balwan Singh L .
Vill. Balour, PO Bahadurgari
DL, Rohtak
B. Subhash Chand
Vill. Kharkhoda, Ward No.
Dt. Sonepat :
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5 - 8. Vikram Singh
; Vill: Dhasera, PO Bikaner Teh. Rewsi 1
i 19. Rajender Kumar - ’

Vill. & PO Kalwari.-
| _ Dt. Gurgaon
: & 11. Jai Prakash
' . Vill. Bhakli PO Kosli, Dt.Rewari :
‘ : .. Applicants in
’ ‘ OA 2410/96
(All through Mrs. Avnish Ahlawat, Advocate)

1. Naresh Kumar :
Vill. & PO Bharawas
Teh. Rewari
Z, Umed Singh @
Vill, & PO Sehlang
~Teh. Dt. Mahendragarh
3. Vijay Singh
VilliTigra, PO Gujarwas
Teh. Narnaul, DU.Mahendragarh
4. Mam Chand .
Vill. Mandhewali, PO Tigan, Teh. Balliapl ornrh
. Dt. Faridabad - ‘ ‘
S. Ravinder Sinah
Vill. Bhelps, PO Rithoj
Teti.. Schna, Dt. Sorgeon
6. Basant Ram
. ~Vill., & PO Dhani S
} Teh. Jhajjar, CL. Rohtak . *° =~ =
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Vill. PO Badshahpur
Dt. Gurgaon
8. Subhash Chand

Vill. Lakhuwas, PO Sohns

Teh. Sona, Dt. Gurgaon
9. Vikram Kumar

Vill. & PO Badshahpur, Dt. Gurgason .. Applicants

in OA 24531/96

(All through Advocate Mrs., Avnish Ahlawat)

Woman Constable Shakuntalsa

451, Bawana, Delhi-39 .. Applicant in OA
A 2508/96

‘(Through Advocate Mrs. Avnish Ahlawat)

Pramod Kumar Verma

58, Ahir Mohalla, Mogis Talab

Bhopal .“Applicant in OA
‘ 2523/96

(Through Advocate Mrs. Avnish Ahlawat)

versus

1. Commissioner of Police
Police Hars.. New Delhi-2

2, Shri N.S. Rana
Addl. Commissioner of Police
Delhi Police, Delhi

3. Addl. Deputy Commissioner of Police
Fast Dt. Delhi

4, Addl. Dy. Commissioner of Police
SouthDt., Delhi Police, Hauz Khas

1
5. Dy. Commissioner of Police
II Battalion, Delhi Armed Police
Kingsway Camp, New Delhi .. Respondents

I 1. Shri Manphool Singh A
Vill. Bahar Kalan, PO Mazra Sawaraj
. Dt. Rewari -

vfﬁ iy 2. Aljay Kumar , o
o , Vill. & PO Bhrtala .
! Dt. Rewari

|
3 : 3. Naresh Kumar »

| , Vill. PO neela Heri, Ot. Rohtak
b E 4. Raj Kanwar : .

v Vill. Naya Gaon, PO Bikaner.,

Mo = g A

Lo ! Dt. Rewaril
o ! ‘5. Anil Kumar
| I Vili. & PO Rallawas

Dt. Rewari

. Jai Prakash :

ot \ 137, Ranjit Nagar, New Delhi

iy ; 7. Ishwar Singh .

e Lo Vill. Bachhod, Dt. Mohindergarh
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8. Sat Pal
Vill. &PO Rajgarh
Dt.>Bhiwani

9, Kanwal Singh

" PO Krishna Nagar, Teh.Narnaul

Dt.Mohindergarh e e Applicants_in_

2636/96

(A1l through Shri Shyam Babu, Advocate)

Vinod Kumar ‘ :
Vill. Kalaka, PO Majra Gurdass _
Dt. Rewaril . App]icant in OA 24/97
Subhash Chander , .
vill. PO Mastapur, Dt. Rewarl .. Applicant in 52/987

(A1l through Shri Shyam Babu, Advocate)
’ . i

/

versus S

Union of India;.through

1. Secretary .
M/Home Affairs, North Block, New Delhi

(%S

2. Chief,Secretarg

Govt. of NCT of Delhi, Delhi

3. Commissioner of Police
Police Hars., New Delhi

4, Dy. Commissioner of Police
Znd Bn. DAP, Kingsway Camp, New Dellii..Respondent

S
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I, Rajezh Kumar Yadav
Z. Vikram Singh

3. Pradeep Singh

4. Krishna Aviar

5. Vikas Yadav

6. Ved Prakash

7. Satya Prakash

8. Rajesh Kumai

9. Ramniwas o

o 18. Karan Singh .
B 11, Mukesh Raj—— - o —
12. Sudesh Kumar T
3. Manish Yadav : T
4. Mahaveer Prasad .. Applicants in OA 1484/96

all c/o shri Naresh Kaushik & Aruﬁ Yadav, Advocates,
Z5, Bazar Lane, Bengall Market, New Delhi)

‘Mukesh Singh . o )
Vill. Lisan, Teh. Rewari, Dt. Rewari. .. Applicant in
Co 1557/96
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1. Rajnish Kumar '
2. Sunder Lal , ,
3. Rajbir e
4. Parmod Kumar 2 i
5. Sukhbir SN
6. Jitender Kumar R
7. Prem Chand
8. Rajinder Singh ... Applicants in OA 1841/96 L.
(all c¢/o Shri Naresh Kaushik & Arun Yadav, Advocates) s

. U Y
Subhash Saini : i

Vill. Gurgaon, Garni Mohla, Gurgaon .. Applicant a2
. in OA 1871/96
(Through Advocate Shri Arun Yadav)

1. Sandeep Yadav
KankaRola, Dt. Gurgaon

"z, Igbal

Badhas, 0Ot.Gurgaon
3. Satys Pal- - -

padheni, Gurgaon Dt. .. Applicants in OA 2216756 T2
(Through Advocate Shri Naresh Kaushik & Arun Yadav)

I, Purushotam Singh
Vill. & PO Dakhora, Teh. Korli
Dt. Rewari

2. Mahesh Kumar
Vill. & PO Dakhora
Teh. Korli, Dt. Rewari

3. Subash Chand
Vill. Mandola, Dt. Rewari

4, Sahi Ram » 3
Vill.Seka, Dt. Mahindergarh ..Applicants in OA 316/

. 9 '? %
(Through Advocates Shri Naresh Kaushik & Arun Yacav)
Surender Singh i
Vill. Manuwas, Dt. Gurgaon .. Applicant in OA 8Y4/96 7
(Through Advocates Shiri Naresh Kaushik & Arun Yadav)

ver sus -

1. Secretary e
Ministry of Home N
North Block, New Delhi -

2. Chief Secretary ol
Govt. of NCT of Delhi ' oy
S, .Sham Nath Marg, Delhi R

3. Commissioner of Police
Police Hars., MSO Building
New Delhi ’ .. Respondents %@f
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1. Maresh Kumér

2. Ram Phal

3. Krishan Kumar : ‘

.4 Manoj Kumar, s/o Shri Suraj Bhan

5. Manoj Kumar, s/o Shri Mandhir Singh
5, Sanjay Kumar
K

\

Jai Kishan .. Applicants OA 257/97

53] c/o Shri- Dinesh Yadav, Advocste, 789,

Wing, Tis Hazarl Courts, Delhi
versus

1. Secretary
M/Home Affairs
North Block, New Delhi

uecretary
Govt. of NCT of Dt]hl
5, Sham Nath Marg, Delhi

NS

3. Commissioner of Police o
Police Hars., MSO Bldg., New Delhi

4. Dy. Commissioner of Police

sushma Yadav
516/5%, Mehrauli

Ilnd Bn., Delhi Armed Police, Delhi.

Western

Respondents

New Delhi . _ .. Applicant in OA 452797

(BY Advooazte Shri Shankar Raju
versus

%9 1..5ecretary
¥ M/Home Affairs
North Block, New Delhi

£, Commissioner of Police
Police Hars. -
MSO Building, New Delhi

3. Addl. Dy. Commisssioner of Police
IInd South District '
P.S. Kauz Khas, New Delni

{8hiri Arun Bhardwuj and Shri Raj Singh,

espondents) :

'Respondents

Advocates for
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7. : : ORDER
~ Hon’ble Shri S.P. Biswas

The applicants, 73 in number, in these 46 Original
? App]icatfons belong to Other Backwardzbommunities (Oéc
for short) hailing. mostly from Hé#yana and other
neighbouring states. They are aggrieved by (i)
termination: of their services abruptly(as 1in OAs
. No.2410/96, 2431/96, 2508/96;2523/96 and 452/97), (1)
- cancellation of candidatures after selection (in OAs
No.2636/96, 24/57, 52/97, 257/97, 316/97 and 894/97) and
(i11) non—issde of offers of appointment though,
" empanelled (in OAs No.1841/96, 1557/96, 1484 /96,
2216/96, 1871/96). The main p]ank o?/applicants’ attack
is that at no ’ stage, i.e. before
‘\“Notification"(8.6.95), ; at the stage of issuing
' subsequent, corrigendum (29.7.95) and while ‘ho1ding
interview (1st_ week of December/és), none of the
candidates were told that their names have to be found
not only in the State Lists of OBCs but also in the
Central List and that the éertificate produced has td be
as per proquma prescribed in appendix 3 of DoPT’s OM
dated 23.11.95. Hence, the “prinb1p1e of Estoppel” 1is

. evidently in their favour.

2. . It has been further submitted thaf in view of the
resolution by the Ministry of Welfare dated 6.12.96,
" respondents are duty bound to 1s§ue appointment letters
to the 'app1fcants in-pursuahce'of the selection that

took place in 19%5.

3. While opposing the <claims of the applicants,

respondents have mainly relied upon the following:

b -
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(i) That | the categories of OBCs e.
E applicants claim to belong to are not to
be found 1in .the common 1ist (State as
well, as Mandal list) as annexed in the
office .memorandum of DoPT/Government of
India 8.9.93; The certificates are also
: not' as per the proforma laid down by the
B Govexnment of 1India annexed with the
A ' above\ memorandum.

(i1) That as per DoPT’s instructions in" OM
No.36033/9/95 dated . 10.5.95, caste
certificates produced by OBC candidates
can be verified by the appointing
authority at~ any time after the
appointment also and that is what they
have tried to-ensure through DCP/II Bn.'s
letter dated 19.4.96; and. _ I

o
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(ii1) That as per the decision of the Hon’ble L
. _ Supreme Court in Indra Sawhney Vs. UOI - \'-]
o FA . & Ors.JT 1992(6) SC 273 (popularly known )
as  MANDAL CASE), any proceedings

questioning the validity or operation/

impiementation of the orders in OMs dated

/ E 13.10.90 and 25.9.91 on any ground
‘ whatsoever, &shall be filed or instituted
only before the Supreme Court and not

before any High Court or any court or

Tribunal. " . T

{u. Ty g,.‘!‘ﬂq‘i. SRt

4. Heard rival contentions of learned counsel of all

the parties:

’

f§' S 5. The éhort,duestion for our consideration is whether
%“ \ Resolution/Notification of the Government - of 1India
] %

(Ministry of WeIfaré) No. 12011/44/96-BCC -dated 6.12.96
declaring Ahirs and Yadavs and others as belonging to

OBCs should be with retrospective effect in the sense

that persons belonging to these communities should have

- ——

the benefit from the date of'theif appointment or from

{ ; ) the date the communities were notified as such‘by ?fhé-"-'__—_
State Governments of from the date of origiha1
Notification by the Government of India i.e. 0.M.

No.36012/22/03-Estt.(SCT) dated 8.9.93.
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6. Before we determine the aforesaid issue, we need to
) ,

bring out the principles applicable for determining

\
retrospectivity or prospectivity of \'a

Notification/Resolution. In this  connection, the

decision rehdéred by the Apex Court in the case of
Income Tax Offtcer, Tutitocorin Vs. T.S.Devinatha Nadar
etc. (AIR 1968 §SCC 623) is very relevant for our

purpose.‘

7. what is stated by the Hon’ble Supreme Court, as

summarised in the head note Cy is as under:

"The general rule is that all statutes,
other than those which are merely declaratory,
or which relate only to matters of procedure
or of evidence, are prima facie prospective;
and retrospective effect is not to be given to
them unless, by express words oOr necessary
implication, it appears that this was the
intention of the legislature. 1In fact, the
Court must 1look to the general scope and
purview of the statute, and at the remedy
sought to be applied, and consider what was
the former state of law, and what it was that
the Legislature contemplated (1869)4 Ch.A 735
Rel.on". A ' '

8. On the basis of abdvementioned principles, aQﬂ

statutes other than those which are merely declaratory

(i.e. statutes relating to procedure/évidence etc) are

prima facie prospective. But statutes which are -

declaratory in nature will have retrospective effect.

9. Applying the above principles, position of law on
this sensitive issue 1is indisputably c1qu in a 1long
line of decisions of the Hon'ble Supreme Court/High

Court as well as Central Administrative Tribunai.

10. In the case of Bhaiya Ram Munda Vs. Ag;gudh'ggtar‘

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis 1issue was non-mentioning of “Patars” as sub-tribe

I
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_Order is a general

of "Mundas” déc1éred as Scheduled Tribe (ST flo chort)

in the sState of Bihar under Article 342 of the
. _ ' Lo
Constitution. The relevant para in that order’ is

reproduced below:--—— s —

“The alternative argument advanced by
counsel for the appellant has also no
substance. It is true that in Part III of the
Schedule to the Constitution (Scheduled
Tribes) Order 1950 issued under Art.. 342 of
the Constitution the . name _ "Munda"” = was
mentioned and similarly the names of other
sub-tribes amongst _Mundas were mentioned.
Counsel for the appellant contended that if
according to Dr. Sach#hidanand, Mahalis,- Ho,
Bhumils, Asur, Baiga--ahd Khangars are Mundas,
specific mention of some of those tribes in
the Scheduled Tribes Order clearly indicated
that "Patars” who are not mentioned therein are
not a Scheduled Tribe within the meaning of
the Order. There 1is however no warrant for
that view. If Patars are Mundas, because some
sub-tribes of Mundas are enumerated 1in the
Order "and others are not, no ‘interence will
arise ‘that those not enumerated are. not
Mundas. We are unable to hold that because
Patars are not specifically mentioned in__the
List they cannot be included in the general
heading Munda." (emphasis added) :

11. It 1is evident that just because "Patars” are ‘not -
'specifica11y mentioned 1in the list, it cannot be said

~ that they cannot be included in the general heading -

"Mundas". The name by which a tribe or sub-tribe is

_known is not decisive. Even if the tribe of a person is

different from thé name included in- the Presidential

order, it may be shown that the name included in the

name applicable to sub-tribes.

(Please see Civierppea1 No. 1622 of 1967'decided on

21.5.68 (SC)). 'It‘was thus concluded that "Pataré" of

Tamar District in:Bihar are a subftribe of Mundas _and’

théy are not different from "Mundas"”(Emphasis added).

The same situation. prevails here when we speak of

-- . Gowala/Gawala and Abirs/Yadavs.f%T

!

i
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12.. We now come to the case law touching upon on the
' .
same subject as decided by the High Court of Karnataka

in the case of Shanta Vs. State of Karnataka and\yﬂ
Anoﬁher (1994(3) Kar. L.J. 128). ‘The - petitioner
thérein was chargesheeted for obtaining a false caste
certificate. Admittedly, she belonged to "Beda”
community but declared herself to be belonging ‘to
“Nayaka" which 1is notified as ST. The petiﬁioner had
produced several Government pub]icatibns which show that

"Beda” community is synonymous with "Nayaka” community

and that 1in various districts the same community is

called by different names. It was held that "Beda" and o
"Nayaka" are not different communities and that the same
communit{es go by two names and that those names are
synonymous. In the present case, Ahirs and Yadavs are
synonyms of Gowala/Gawala and admitted by respondents,
13. In view of the above, it was held by the Hon’ble
High Court that declaring herself to be ’Nayaka’ by
tribe; she could not be held lresponsib]e for. false

1/

declaration. Since "Beda"” was éynonymous of "Nayaka".
she was given the benefit and charges quashed. Based on

two of 1its earlier decisions, 1in KSRTC Vs. E.M.

Munivenkatappa (WA No. 470 of 1991) and E.M. ..

Munivenkatappa Vs. K.S.R.T.C. (W.P.No.22662 of 1991),

the Hon’ble High Court held that ordinance which was

followed by an Act must be given retrospective_ effect

since the amendment was of a declaratory nature. -

. (emphasis added).

14. We now come to the decision of the Centra]

Admini$trative Tribunal, Bangalore Bench in the case of

Sampath Kumar Vs. CPFC/NDLS in OA No.544/94 decided on




U

. -11-.

16.3.95. In thatjcase, the applicant was agyg éd by

the denial of benefit c]aimed by him with effect from

27.7.1977 on thq/ground that-he belongs to ST Community '

, I : ,
and intimating that he was not entitled to the benefit

i

\ .
prior to 19.4.1991 as in OM dated 26.9.13893 issued by

the Respondent thgrein. The app]icaht had retired on
superannuation with effect from 31.1.1994 as an
Enforcement Officer, though appointed originally as a

Lower Division Clerk *against general category on

©9.12.1957. Later on Government of Karnataka classified

the communities viz., Naika, Nayaka, Challava Nayaka,

Kapadia Nayaka, Mota Nayaka and Nana Nayaka as belonging

to ST with effect from 1.5.1976 and the Government of

India by notification dated 27.7.1977 also included the

above - categories under ST. Pursuant to the above

notification, the applicant filed a representation’” to

treat him as ST with effect from 10.1.1977 claiming that

he belonged to "Beda” community which according to him

was a synonymous of "Nayaka”_which is classified as ST.

Therefore, he filed W.P. before High Court of Karnapaka
which came to be transferred to this Tribunal and

disposed of in OAs No. 164/86 to 166/86 with a

direction to look into the matter afresh after giving an

opportunity to phe applicant. The applicant produced a
fresh certificate dated 9.10.1991 obtained from the
Tahsildar, @ Bangalore. The. representation of ‘thé

applicant was considered from that date and he was to be

treated as ST from 19.4.1991 and not from 10.1.1977.

The applicant then filed OA No. 473/92 before thfé

Tribunal which was disposed of difécting the respondenté

.to decide the status of the applicant with regard to his fA

jo
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claim as ST. The Deputy Commissioner replied stating
. N
that he 1s entitled to consequential benefits provided
: AN

for §Ts but only with effect from 19.4.1991.

15. Thus, the applicant approached the Tribunal in a
second round of litigation in the above bA i.e. 544/94
seeking relief, inter alia, in terms of treating him as
ST with retrospective effect from»27.7.1977‘ alognwith

all consequential benefits.

16. The above OA was examinegd by Division Bench 1in
details keeping 1n view of the decision of the Apex
Court in (i) Civil Appeal No.481/89 in Chandra Kumar Vs:
UOI decided on 2.12.94 (ii) Law laid down in Income Tax
Officer, Tutiéorin’s case (supra); (iii) deéisions -1n
cases of KSRTC Vs. E.M. Munivenkatappa and E.M.
Munivenkatappa Vs. KSRTC; ‘and (iv) the ratio afrived

at Smt. Shanta’s case (supra).

17. The Division Bench concluded that Ordinance 3 of 91
‘ J

which was subsequently enacted was only in the nature of

declaration and was not procedura],and; therefore, it

"has to come into operation retrospectively from 27.7.77

and no necessarily from the date of the Ordinance i.e.
of 1991. It was so held because the app]icént belonging
to "Beda” community which wé; admittedly synonymous of
'Nayaka’ and came to be declared as ST not from the date
of Ordinance 3 of 1991 but on the date when several
other communities were treated as ST with effect from
27.7.77. The O.M. duted 21.7.93 denying the benefit to
ﬁhe applicant there{n was quashed and the departmeht was
directed tou treat him as ST w.e.f. 27.7.77 when

GoVernment‘of India Notification came into operation.
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18. The _4th‘ case was decided again .by’ the aAme
Bangalore -  Bench in the case of Jayaramiah Vs.
SGM/Bangalore  in  OA-758/96 decided on | 20.10.96.

Pleadings in this case proceeded on the same lines as in

aforesaid cases and reliefs granted with retrospective

effect.

"19, The 1legal position that emerges out in the cases

aforementioned could be summarised as under:-
‘ i

(A) Wherever,_ a;community came to be notified
as  SC/ST/OBC and that there are
indisputable evidence of STs with
synonymous names existing around, the
latter have to be recognised as belonging

to the main community and cannot be_ !

discriminated. The decisions of the Apex

Court 1in Munda’s case as well as of the
--High Court in Santa’s case support this

view. . . . . . o

(B) Notification/Ordinances issued by
Government if it is a declaration, and
" not procedural, will have retrospective
effect. The decision of the Constitution
Bench of the Hon’ble Supreme Court in the
‘case cf Income Tax Officer (supra)
support this view. This principle has
been applied bythe High Court of
Karnataka while decidingWrit. Petitions
No.22662/91 dated 18.11.91 (supra).

(C) When a subsequent Notification is issued,

' * leaving- behind certdin sub-Tribes/groups

retrospectivity will relate back only

- upto the date of declaration of the

original Notification and not beyond

that, provided claims of

sub-Tribes/sub-castes are impeccable.

This view gets support by all the
case-laws cited herein above.

20. The quespion in these”present applications would be

whether Ministry of Welfare's Reso]utin/Notificatioﬁ

dated 6.12.9@ is one of the dec1ératory in nature. We

find that thé5 above resolution ié based on ‘adviée .of

National Commission. for Backward Classes (NCBC for

short) set wp gpder NCBC Act, 1993. This is evident

Vi
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from Secretary, NCBC’s etter dated 20.6.96 as in.

annexure IT in oA 8384/97. The' Commission came up
following the direction under - Article 541 2} tﬁe
Constitution by the Apex Court 1in MANDAL’s case to
"etertain, examine and recommend upoh the request for

inclusion and complaints of over inclusion and under

inclusion in the - central list of backward Classes”.

Commission‘s advice to the Government of India, under

:'@M | Section 9(1) of the NCBC Act, 1993 s ordinarily
bindihg. The above notification would not have surfaced
but for the advice of the £ommission being of statug%ry
nature. Since the resolution dated 6.12.96 t is
essentially an order arising out of directions of ‘the 9

Mehber—Bench of the Apex Court, it would have the force

i of being dec]aratory, and not procedural, in nature. In
' i ' fact, the above resolution amounts tb declaration of Jaw
yi by means of resolution and, therefore, should have

retrospective effect as per law laid down as mentioned

in details in paras 17 to 19 hereinbefore.

i oo

A ’ V
R : 21. _What is important iS__not the name by which a

sub-tribe is known but whether the name included in the

order is a general name and is applicable to sub-tribe

A ) (Emphasis added). The general name  here s
; "GOWALA" /" GAWALA" and is applicable to sub;tribeg of
Ahir/Yadav. To. estab]iéh that Ahirs and vYadavs are
synonym (be]ohging to same group of Gowa]a/Gawa]a) we do
not have to depehd only on the Government of India’s
"resolution déted _6.12.56. The report of Ba:ckward
Classes Commission (Manda1l Commission) of 1980 at page

182 (2nd part Yolume III to Volume VIII - Haryana

%
!? ' ‘ Chapter) clearly mentions "Ahir, Gowala, Gawala, Rao and
|

Yadav" as OBCs under the same entry No.2. This




___the above v1ta1 requirement at any stage whatsoever

%

-—

-

document, dating . back’ %o 1980 -commands' acceptance

Thds,:ithe taw laid down‘ﬁy the Supreme Courﬁ .n Munda's
case, the rat1o arr1ved at by the H1gh Court 1nw§hanta;s
case and also in Sampath Kumar’s case of the Tribunal
are squarely app11cab1e ‘to the facts and circumstances
of the 'present app11cat1ons poth in terms of treating
Ahirs/Yadavs as synonyms of Gawa\a/Gowa1a— and
retorspectwve app1icab111ty of government of 'India’s

reso1ut1on dated 6. 12 96 being of dec1aratony nature for

the reasons aforequoted in sub-paras A, B &C in para 19

aforementioned.

ants’ action in respect of

Ll

22, We f£ind that respon!
denia] to i3sue offers cf 3ppointment or in terminating
services of those alreacy empioyed OrF even cancelling
the candidatures of ée]ected'candidates .- devoid of
orincjp]es of natural justice as well as 1np1ication of
mind. 1t 1is not their case that the ac..icants have
submitted\_fa]se caspeﬁcertificates. Applicants have
been found to “have produced certificates not as per
proforma. Respondents nave now come out to say that the
certificates‘ submitted shou\d have been as per %ormat
enclosed 1IN DoPT s OM No.36033/28/94-ESTL. dated
23.11.95 nd th1s admittedly came to their notice later
on only in April, 1996. That followed series of actions
under. challenge herein. There is some force 1In the
contention of the applicants that steps taken by DCP

through letter dated 19.4.96 was an act of

after—thought” since none of them were ever informed of

rignt from the date of not1f1cation t{
'the.pane1. ,S1nce appo1ntments are | -

condition and that ‘the said conditic

e e s S
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public, it would have been only fair for the respondents
L

to offer an opportunity in this respect. That was not

done. Principle of natural justice thus stood violateéw

notwithstanding the fact that the respondents had yet

another conditionality to press for.

23. Respondents have also taken the plea that the
categories of OBCs the applicants belong to are not in
the common 1list of OBCs of State Governments as well as
Mandal 1list . as per annexure attached to the OM dated

10.9.93. That OM mentions: "Tke OBCs for the purpose

of aforesaid reservation would comprise, in the first
phase, the castes and communities which are common to
both the lists inthe report of thé Mandal Commission and
the State Governments’ Lists”. There are reasons why
such a ‘“"phase-wise" order was issued. This calls for a

short eTaboration of the background "~ behind the

reservation for OBCs.

24. Government of India was;seized with the problem of
reservation for OBCs right %rom 1990 or even earlier.
It was initially felt that "Only such classes of
citizens who.are socially and edugationa11y backward are
qualified to be identified as backward ciasses. Tb be
accepted as 'backward' classes  for the .purpose of
reservation under Artic1e//15 ‘or Article 16, their
backwardness must have been either recognised by means
of a notification” wunder Article 341 or 34z of the

Constitution. In the case of other backward classes of

‘citizens qual:.fied for reservation, the burden is on the

1o

State to show that these classes have been subjected to

such discrimination in the past that they were reduced

to a state of helplessness, poverty and the

i




. consequentiali social and educational backwardness as

"~ . the case_‘éfﬁihé SC and STs.‘fTheéé'c1asses of citizens,

A \“/ segregatedin'glums and ghettosJéﬁd_aff1icted by grinding

boverty, diseése, 1gnorénce, illhealth and backwardness,

and haunted é by fear and anxiety, are  the

Constitutfoné11y intended beneficiaries of reservation,
-hot because of their castes or occupations, whichi are i
'merely incidental facts of history, but because of their

backwardhe;;, aﬁdldiséb111ties stemming from identified

past or continuing inequalities and discrimination. It

is at this 'stage in 1990-91, the Apex Court received

43 fairly a 1large number of writ petitions requiring
determination of guiding principizas. It was thus n=2'3
in MANDAL's cas= inhat 'means-t:st) is imperative 192

skim-off the aff'uent sections of :hé backward classes”.
Thus,' following thé directions .f the Hon'ble Supreme
Court the first ghase of reservar :n for O8Cs started in
:Governmentl of India, with the coﬁmunitﬁes/castes wnich
were common to both the lists in the report of "Mandal
Cocmmission and the ‘State - Governments’ lists.
&j Instructions under Government of India OM dated £.9.933

nave to be read witn those undsr notification dated

10.9.93 wherein it has been mentioned‘that the Expert
Comm%tfée on “"creamy Layer"” has been commissioned to
prepare the Common Lists in respect of 14 states which
had notified the 1list of VOBCS for the purpose of -Q
reservation in State Services as on the date of
judgement of the Supréhe Court. The Common Lists

]

prepared by the Committee_ were accepted by the

. , N .
Government -which decided to notify the 1list (aQnexed

\

. : : e
~with OM dated 10.9.93) of the OBCs in the_ context of

. . . . B . / -
implementation of the aforesaid OM dated 8.9.93. ' The

NCBC, set up under the provisions of the National

v |\~
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of India notification’s dated 8.9.93, since the

commission for Backward Classes Act, 1993 in pursuance

1]
of the direction of the Supreme Court in MANDAL case,

had to entertain, examine and recommend upon requests

for inclusion and complaints of overinclusion and

under—inc1usion. in the lists of Other Backward Classes”

of citizens.

25. The reso1ut{on dated 6.12.96 based on NCBC’s advioeA

is, 1in effect,  the outcome of directions of

‘constitutiona1 authority and also 1in follow up of the

~directions ‘of the Apex Court contained 1n OM dated

10.9.93.. Responsib1e oub1ic functionaries 1ike the
respondents herein should have called their own
attention 1in understandino the expressions 11ke - Llﬁ@%
the firSt phase” - in the OM relied upon’by them.

26. We find the respondents have neither challenged the
notifications dated 24.1.95 and 7.6.95 of the State
GovernmentsA of NCT of Delhi and Haryana respectﬁve\y.
Nor resolution of the Government of India dated 9.12.96
has been questioned. since ‘Ahifs/Yadavs have been
categorised as belonging to OBCs by the aforesaid
resolution and since their inclusions are appareneﬂg
pased oOn the recommendations of the statutory body,
thereA is no reason why the effec£ of the reso\ution
should not be given from tne date of the notification by
the Stafe Governments. Oordinarily, retrospective
app]icatﬁon would have been related back to Government
reservation for oBCs in the Central Government for the
first time. started from that date. But'such pbenefits
oou1d not be given to any State Government unless they

had justified their actions DY means of proper
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notification and that- was done by ihét

Governmqpt of

Haryana on ' 7.6.95 -and the Govt. ,of_@?T;oﬁ Delhi__ on

‘7_\§224.1:95. Since such notifications could be made only

after applying the princip]e of "creamz.layef",_as laid

down by the Hon’ble Supreme Court, We hre inclined to

agree tHat the caste/class tag should bé allowed to take

effect from the date of-notificationé by the State

Governments.: This is the principle ‘which has been

adopted by the High Court-of “Karnataka ‘in:. Shanta's case"

(supra) .and we are in respectful agreement with the

ratio arrived at therein.

27. Respondents would then argue that the caste tag
should go with the aplicants only from =--2 date of
notification; i.e. 6.12.96. This date is 1important.
It only -signifies, 1in terms of time, when an official
notice was taken of past events referable tc recognition
of backwardness. The date does not wash a~av the past.
If one is an C3C on 24.1.95/7.6.95 and again on 6.12.95,
how can hié OBC cﬁaracter be-taken away 1in between

31.12.35 and 7.6.96 when appointments were due?

28. What' would govern the present set of recruitments
is the positjén of 1aw/regu1aqidhs prevailing at the
time of Recruitment notificatiéns dated
2.6.95/8.6.95729.7.95. In factl all the conditions for
recruitment were stipulated in the communication dated
8.6.95 addressed to Employment - Exchange. It is
impermissible to bring in subsequent conditions dated

23.11.85 to invalidate the selection already held

(emphasis- added). ~ We find our views get fortified by

o™

thedBciﬁlons. of the Apex Court . in the case of

P.Mahendran & Ors. Vs. State of Karnataka and Ors.,
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AIR 1996 SC 405 wherein the respondents’ attempts to

apply new provisions to govern the selections already

started have been deprecated. On the date of abo%gf

Notification Ahirs and Yadavs find their names appearing
separately against the appropriate entry numbers in the
State 1ist (notified on 7.6.95) and in fhe Mandal list.
There were thus enough of haterials to publish the
"second phase" of common list or update the earlier
Central 1list dated 10.9.93. If Ahirs and Yadavs were
not shown vin a subsequent common list, applicants could

not be forced to face avoidable difficulties.

e

-

29. That apart, the undisputed facts are fhat on the
date of notificat{on, i.e. on 8.6.95, the state 1ists
notified did include all the categories applicants
herein belonged to. Tnose names.a]so appear against the
appropriaté entry number 1in Mandal List. OM dated
8.9.93 does not stipulate that any community appearing
subsequently in the state 1ists and having corresponding
entry 1in Mandal list, need not be considered. On the
oontrary, mention of the reservation being - "in thev

first phase” points to the need for consideration of

subsequent issues based on valid considerations.

Respondents have failed to taxe note of this.

30.. The respondents’ counsel vehemently argued that the
OBCs like Ahirs and vadavs could not be treated as OBCs
for the purpose of obtainingi27% reservation unless they
were OBCs declared by the Céntra1 list, before they were
appointed to the post ard since the notification

including these communities as'OBCS'was published by the

i

Y

.
/




o otherw1se as far as the character and status of the OBCS'
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Central Government on]y on 6. 12.96, the benefit of

reservation as OBC cou1d not have been extended to the

app]icants;

31. On the other hahd, the submiseion of the applicants
were that the respcndents, even though, were recruiting

for NCT of Delhi, had gone to the State of Haryana and 8

other States for local recruitment and they themselves

were not sure whether the OBCs being recruited to a
service in NCT of Delhi should be identifiable with the
help of a notification of'-NgT of Delhi or with

€

respective States. It is also a fact that the NCT of

" Delhi by its not1f1cat1on dated 20.1.985 had brought out

these commdnities as OBCs for the purpose of getting the
benefit of reservation as OBCs within the NCT of Delhi.
It is subsequently that the respondents came to realise
that eQen though the recruitment was for Delhi, since
the recruitment was from the state of Haryana, the OBC
character of a community should ee determined as per the
rules applicable to the State o% Haryana; According]y,
the respondents found out,lsdbsequent to the selection
and appointment, that the app1?cants were not belonging
to the OBC . of the State'of Haryana recognised by the
Central Government by its.notification dated 10.9.93.
The submission of ‘the counsel fOr the applicants was
that even though the communities to which ﬁhe app]icents
belong were already recognised as OBCs withid the State
of Heryana, ‘the Cehtra1 Govergment notification- only

s <

declares them for the '~ purpose of reservation but

" are concerned*-?the ~app11cants wou]d remain members of .

the 0BC communxty.w1th effect from the notification of

the State of 'Haryana dated _ 7.6.95. . It was - also
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submitted that even though Ahirs and Yagavs were not as
such mentioned by the notification of the Centra{,

Government dated 10.9.93, by a subsequent notification

dated 6.12.96, it has incorporated these two communities

as OBCs as names synonymous to the alreedy existing
entry No.26 for Gawala. and Gowala. By -this
notification, the Central Government has only further

described that the communities of Ahirs and Yadavs are

synonymous to Gawala & Gowala and ‘that does not meén
i | Ahirs and Yadavs became OBCs from the date . . of

@_ 7 notification. It must be remembered that in all these Q)

notifications, entryNo.26 is referring to these .
-communities ‘as common entry which has been taken from
the notification of the Haryana Government declaring all

N these communities under one entry as OBC.

32. It has also been submitted by the app1icants that‘
the Hon’ble Supreme Court in Indra Sawhney'’s case
r(supra),'ﬁermitted the Centré1 Government to 1mp1ément
27% reservétion for OBCs onl& if the eXpert Committee’iz;

* report 1is implemented and the "creamy layer"” of these‘

PPTTSRT

communities are excluded from the benefit of the said

27% reservation, that is to say, the fcreamy layer” of

the respective OBC communitjes even thougﬁ continued to
" remain as members of the O§C community, from the date

they were SO recpgnised énd' constituﬁed by their
] _\ | respective State -Governments, those cre?my 1ayérs did'
not cease to become O0OBC “but they will . not get the
h benefit of 27% reservation. The intention of 10.9.93

ndtification waé to isolate only those OBCs, common 16
' Stéée Lists as well in Magda1 1ist,'fcr the purpose of

benefit of 27% reservatioB only after satisfying creamy

1aye? criteria. Those who did not fulfill the said

4
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criteria did not . lose the character of OBC. Thus, :
irressistible conclusion is thét the declération of a
community as OBC will relate back to the State list
where the State has inc%uded'these castes as OBCs after’
a thorough inquiry as to their backwardness in
accordance withe criter{a laid down. 'Subsequently, in
accordance with the decision of the Apex Court, what is
left to be done was to issue the notification
Arecognising' them as eligible for reservation of 27%.
Therefore,- the submission of the respondents that the
OBC character of the applicants didnot relate back to
the date on which the respective States have fdund and
constituted a particular community as OBC and they will
not be considered as OBC for the benéfit being declared
as OBC ‘and but only for the purpose of obtaining the
benefit of 27% reservation is, therefofe, to be

rejected.

33. The learned counsel for the respondents also argued
ghat in view of 'the directions given by the Hon’ble
Supreme Courti in. para 861, ith{s Court' has no
Jurisdiction tq decide this issue. He also re]ied on

clause (c) of para 861. For the sake of convenience the

said para is reproduced below:

“861. (A) The Government of India, each of the
State Governments . and the Administrations of
Union Territories shall, within four months
from today, constitute a permanent body for
entertaining, ex8mining and recommending upon
reguests for inclusion” and complaints of
overinclusion and under-inclusion in the lists
of. other 'backward classes of citizens. The
advice tendered by such body shall ordinarily
be binding upon the Government. .

- (B) Within four wonths from today .. the
~ -Government of Indiz shall specify the “'bases,
. applying = the . relevant - - and requisite
' socio-economic criteria to exclude socially
advanced persons/sections ("creamy layer") from
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"Other Backward Classes’. Theimplemention of
the impugned OM dated 13.8.90 shall be subject
to exclusion of such socially advanced persons
("creamy layer™). This direction shall not™
however apply to states where the reservations
in favour of backward classes are already in
operation. They can continue to operate them.
such states shall however evolve the said
criteria within six months from today and apply
the same to exclude the socially advanced
persons/sections from the designated “Other
Backward Classes"”.

(c) It is clarified and directed that any and
all objections to the criteria that may be
evolved by the Government of India and the
State Governments 1in pursuance of the direction
contained in clause (B) of para 861 as well as
to the classification among backward classes
and ‘equitable distribution of the benefits of
reservations among theri  that may be made in N
terms of and as contemplated by clause (i) of C}
the OM dated 25.9.91 as explained herein, ~
shallbe preferred only before this Court and
not before or in any other High Court or other

~ Court or Tribunal. Similariy, any petition or
proceeding questioning the validity, operation
or implementation of the two impugned OMs, oOn
any grounds whatsoever, shall be filed or
instituted only before this Court and not
before any High Court or other Court or
Tribunal”. '

34.. It 1is obvious that the submission of the counsel
for the respondents is misplaced. By clause (c), the
Hon’ble Shpreme Court was clarifying that any and all
objections to the criteriajthat may be specified by'éhg
GOI or State Government pursuant to thé .di}eCtions
cqntained.in cfause (b) and the classification among the
backwardness and equitable distribufion Of. benefits
among them 1in accordance with OM dated 25.9.91 can be.
‘preferred'on1y to the Hon’bﬁe Supreme Couft. That is to
say, clause (c) refers to the subject matter mentioned
in ciause (b), namely the discrimination of criteria to

exclude socially adVancéd creamy layer and the

clause (c) are also referred to the creamy layer in
clause (b). The latter part of clausg {c) glso mentions
oo A&

that any petition or proceeding queétioning the

validity, operation or implementation of these two OMs

e SR AR 2 YRR RN R

classification of equitable distribution referred to in




issues

is totaliy misp]aced. h

I' 35. On the 6ther hand thé‘Supreme Court indiéétes tha

maintaining,' eéxamining

of over-inc]usioh. etc,

advice to. the State_Government wWould bpe ordinari]y

Fi— = _____bind ing e L
- It s Pertinent Lo mention; that the notification
dated

7.6.95 of the Haryana Govérnment was, inv fact,
‘1s§Uéd }in PUrsuance of the directions given by the
U Supreme Court, As Such, the, applicants who have

obtainegd cértificates' from the State

of Haryana in.
Publisheg by tha

accordance With the list

a conclusive

Concerned,  Whether the Centra;
Government has subsequeht]y recognised this status _fgg___ﬂ%w____ﬁ
wf*“‘““*‘__“_*“d1fferent b;?;gg;*ig;ugéf:m;g~;;£_going to Change the e
-{Ehéééégér :6f the Aabp]icénts as O0BCs aftér the

. notification"dated 7.6.95. - Thig

isAbecause the 'éaid
nbtification has: been 'issded 'by @ permanent body
.Constitutéd %by the Staté Gerrnﬁent in'accordanée wffh
:ithe decision;of the | |

Supreme Cburt.

oy
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1n the facts and circumstances of the case, the OAs \_,

' are allowed with the following directions:

g (i) Orders dated 15.10.96, 30.10.96, 31.10.96

and 4.11.96 cancelling the candidatures . {

and thereby refusing'to issue offer of

appointment and orders dated . 30.10.96,

© 31.10.96, 12,11,96 ~and 18-19.2.97

terminating the services of the

applicants shall stand auashed; " 5&

(ii) In the case of those applicants awaiting-

offer of appointment after due process of .

selection, respondents are directed to

jssue offers of appointment to them

_ provided other conditions stand ;
; : _ fuifiiied. Applicants served with 3
tetters of termination shall be

of termination Lo
W

§
reinstated and orders

already served pe withdawan or to those

threatened to be served shall not be

effected. These orders shall be carried

out Within a bék{éd ot“eightfweekéﬁﬁfrom’-°'<<u

E o o the date of receipt,of a certified copY

of this order.

i - d

E& - (iii)our orders,’ howéver, will not be

? . :appiicable to the appiicants in OA 52/97

: . | or other appiicants who have. approached '
| the ‘''igh Court " in writ petitions

| .
! o - separately.
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In case services of some of

app1icants have been terminated, all

their past service shall be counted for

the purpose of geniority. However, there

shall be no backwages for them for the

intervening period since they have not

actually worked.

There shall be noO order as to costs.

e

e

Jose & verghese)
Vice—Chairman(J)




