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CBICTRAL AgMlNISTRATIVB TRIBUBAL^ gRIHClPAL BBSCH

Original Application HO*2339 of 1996

Hew Delhi, this the day of Augnst,l997

Hon'ble Mr, N, Saha, Heaber (A)

Sh,Hlra Lai Duggal, B/o 5/7,Hrban Estates,
Ourgaon*122001, Working as Stenographer Or>lZI
(Uhder Suspension) In o/o the Consdssioner,
Transport Deptt, Govt,o£ H#C,T,,5/9,Under
Hill Road, Delhl-ilO 054 - APPLICAHT

(By Advocate - Shrl H»K«Gupta)

versus

1.Govt.of national <3apltal Territory of
Delhi Through Its Chief secretary,
5, Sham Hath Marg, Delhi

2•The Coiaialssloaer, Tr«uasport Departaient,
Oovt of H.C.T,,5/9,Under Hill Road,
Delhi • 110 054 - RBSPOHDSITS

(By Advocate - Shrl Rajlnder Pandlta)

j U D Q M B H T

By Hon'ble Mf.H.Sahu^MeiBber(a)»

In this Original implication the applicant

seeks a direction to the re^ondent no, 2 for parent

pf arrears on account of revised subsistence allcwaBce
/

as ordered vide order dated 17,8,92 read with corrlgen*

dun dated 9,12,1992 along with interest at the rate

of 24% per annua, A prayer Is also made for a direction

for payment of full HRA and OCA since 10,12,1981,

2, The applicant, a Stenographer Grade»ZZI,was

placed under suspension on 27,3,1978 which was revoked

pursuant to an order of acquittal by the ̂ dltional

Sessions Judge, Gurgaon on 28,9,1979, On an appeal by

the Government, the Punjab & Haryana High Court

convicted the applicant and as sudh by an order datad

5,3,1^2 he was placed under deemed suspension with

effect from 10,12,1981, He was ord«:ed to be paid

50% by way of subsistence allowance equal to the leave
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salary as par the fomala e^lYad for the purpose

In the rules* His appeal against the order of the

High Court was allowed by the Hon'ble Suprene Court

by Judgment dated 19*1*1996*

3* The applicant states that his subsistence

allowance should have been reviewed under F.R,53

before expiry of a period of three months of

suspension* He made ncraerous representations for

revision* Ultimately by an order dated 17*8*1992 the

c^sq^etent authority enhanced the subsistence allowance

from 50% to 75% dfacdiimdbeeiaK of the Jtomee salary as

per the formula evolved for this purpose* On a further

representation^by a corrigendum dated 9*12*1992 the

increased subsistence allowance was directed to b e

paid with retrospective effect from 9*6*1982* His

request for payment of full HRA and CCh did not meet

with a positive respohse*^

4* The applicant waited to receive the payment

and since the amount was not paid as per the orders
during 1987« 89,90 and 91 as also

he made numecoia r^resentatlone^on 8*7* 1994* 27• 7 * 94

and 10*8*1994 followed by a legal notice on 22*9*1994*

in response to the legal notice he was informed that

his errear bill was prepared and was sent to P*A«0* X,

Old Secretariat# Ck>vt*of HCT« Delhi for payment* The

grievance of the applicant is that he still has not

been paid the increased subsistence allowance and

that was how he filed this application on 1*11*1996*

5* The respondeats contested this application

on the ground that it is barred by limitation* It has

also been stated that the Accounts Branch had prepared

the bill of enhanced subsistence allowance at tha
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rate of Rs*750/- ©a revised scale for the period

from to 3l.7»l992« which iraS Stat^ to be wroigl;
was stated to be

prepared •The applicant^ paid fall HRA, and CCA in

pre-»revis©d scale uqpito 31»10»l991» It is further

stated that the suspension of the applicant by the

order dated 5.3.1982 was revoked under Rule 10(5) (c)

of Central Civil Services (*-lasslfication# Control

and J^peal)Rules. 1965 with effect frcn 18.10.1996.

Sid>sequently. the competent authority had issued a

notice dated 17.1.1997 to show cause under P.R.54(B)

as to why the pay and allowances of the applicant

should not be restricted to what he received during

the period of suspension.

6. in the rejoinder it is sult»d.tted that once

the respondents passed an order on 9.12.1992

authorising the applicant for increased subsistence

allowance at the rate of 75% with effect froci

9.6.1932 they are barred by the principle of estoppel

frcNU going badt on their stand. The learned counsel

for the ̂ plicant stated that once an ehhanoed

asiount has been ordered tptbepfM and w^aiso accordingl]

paid for a part of the period^there was no Justifica

tion to hold back the payment for the rest of the

period. He cited a decision of the Hyderabad Bench of

the Tribunal in the case of P.Xavier Vs.C.P.O.South

Central Railway. 1996 (2) SLJ (CAT) 631.

7. The learned, counsel for the re^ondents has

stated that the claim is barred by limitation and

has cited a ̂ cision of the,Hon*ble Supreme Court

in the case of S.S.Rathore Vs.St^te of Madhva Pradesh.

AIR 1990^ 10. He further has drawn my attention to
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a BeisoraBdum dated 17, !♦ 1997 Issued to the applicant
under which the observations of the ̂ xn'ble Supreae

Court were focused to justify an Inference that the

acqpiittal was not an honourable acquittal* She Si^reae

C^irt observed that the "cloud of a strong su^icion

of having liquidated Krishna Kanari" could resain. On

this# the respondents prosposed to hold that the

acquittal was technical in nature and the suspension

was not unjustified and,therefore, they wanted to

restrict-; the pay and allowances of the applicant to

what had been already drawn by him and they proposed

to hold the period of suspension as not spent on duty,

For^ this purpose the lesurned counsel sul»it8 that they
do not intend to make the additional payment pursuant

to their order dated 9,12,1992 read with their note

dated 4,4,1995,

8, 1 have carefttlly considered the rival sulsaissicn!

The entitlem^kt of an officer under suj^ensicm are very

clearly laid down, A Government servant under suspsosion

is entitled to subsistence allowance and other

allowances frOTi the date of suspension and during

fhigi period of suspension under the statutory provisions

of F,R,53, By tiie Govt.of India*s,Hinistry of Finance,

0,M.Ko,F,1(2)-B,IV(a)/63-IIX dated the 29th Augusb,

1963 it is laid down that the subsistence allowance

shall not be denied to the Government servant on any

ground unless he does not furnish a certificate of

non-engagenant in any eaq>lqrment during the period

of suspension. It is also obligatory under F,R,53

that within a period of three months the competent

authority shculd review each case and even if it ewes
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to the coaelaai^ that the rate la Qot to be altered

specific orders ought to be passed placing on record

the circniDstanees under which the decision had

to be taken* Under F*R*53(l)(ii)(a) the caapetent

authority can vary the saount of subsistence

allowance for any period subsequent to the first

six Bonths of supension by increasing it by a

suitable araount if in the opinion of the said

authority the period of suspension was prolonged

due to reasons not directly attributable to the

Goverraoent servimt* The subsistence allowance can

also be reduced if the delay in the proceedings

is directly attributable to the Governnent servant*

In either of these two alternatives, reasons have

to be recorded in writing and statutory orders

should be passed under F*R* 53* The popartment of

Personnel and Adniaistrative Reforms in OM No* 11012/

10/7S6«E8tt(A)dated the 6th October, 1976, stated that

timely payment of subsistence allowance should be

made to Government servants so that they will not be

put to financial difficulties* It is also stated in

OM dated 28*10*1985 of Ueptt*ef Personnel & Training

that when a Government servant is placed ond^

suspension, prompt steps should be taken to masure

that immediate action is t ak<ui under FR S3 for

payment of subsistence allowance* In the present

case orders under F*R*53 have been,passed on 9*12*92

for payment of subsistence allowance with effect

from 9*6^1962* The authorities were satisfied that

conditions unier F*R*53 were fully satisfied and,

therefore* this order was passed* Because of the

delay in pa^fment* the applicant had approached time atr

agein and a bill was prepared and was sent to the
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6t Accoua^s Officer for actual pa]faeat« The

eontentlocs of the reepoadente In my vlev are unfounded*

There Is no justification in holding back the anount

payable simply because on 17*1*1997 they had intended

to consider the fixaticm of pay and allowances to b e

paid to the Government servant for the period of

suspension ending with reinstatanent* The obvious

reference is that they intend to free?e the payment of
allowance

509£ as subsistence already received by the applicant*

This argument is opposed to the provisionsof law*In

the first place the conditions governing enhancement

or varying of subsistence allowance tinder F*R*S3

are absolutely different frees the conditions governing

the determinaticm of pay and allowances during the

period of suspension after reinstatement* The first

order or later review of subsistence allowance is

only concerned with whether "^e delay in the

conclusion of the disciplinary proceedings was
or not

attributable to the Governmwit servanl^ The fixation

pay and allowances after reinstatement is based

mostly on order of the cqo^ietent Court which
/

finally decided either the disciplinary proceedings

or cfiminal appeal* If the acquittal is honourable

then tlM period of suspension would be treated as a

period of duty* If the acquittal is on technical

grounds then the Siaployer is «mtltled to take a

different view* iniatever f^y be the view this decisJoo ha;

to be arrived at under P*R*54"B» which is an

independent statutory provision* F*R*53 and P*R*54-B

operate on two different planes* The conditions

governing suspension allowance and the conditions ^»  «- reinstatement

governing treatment of the period of suspension^e

on two different levels* The respondents have

cossdtted an obvious act of injustice in delaying the
Contd 7/-
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review of the first su^^sion allow aQce* They here

reviewed it, it should be aoted, on 17,8,1992 end

later oiiv^emended it on 9* 12,1992, which wee 10 years

after 5,3,1982, the date of second suspension. This

order itself resulted in an abnormal unconscionable

delay in contravention to the statutory rules and

the instructions. Even after this, there was a delay

of another 5 years in making the payments. This is

an act of gross injustice perpetrated on the a^licant.

To link up F,R,54«>B with F,R,53 as Observed above

is entirely baseless, Zf the Intention of the

respondents is to freeze the subsistence allowance at

S09( which was awarded to him initially even that too

is not permissible under the rules, F,R,54-8(9} states

as under-

"The amount determined under the proviso to
sub-rule (3) or under sub-rule (5) shall not
be less than the subsistence allowaOace
other allowances admissible under 53*.

(emphasis s^plled)

Thus, what F,R,54-B(9) authorises is limiting the

pay and allowances to the amount of stibsistenee

allowance and other allowances admissible under FR 53,

Z have already narrated above that the; o^^e^ raising

the subsistence allowance to 15% has already been

passed before the order of the Hon^ble Supreme Court

dated 19,1,1996, That is a statutory order passed

after the coopet^t authority satisfied itself that

the conditions for increased subsistence allowance

were eminently satisfied. As this order was passed

before the Judgment of the Hon'ble Supreme Court and

the order was made effective retrospectively , there

is no conceivable relationship fixe linking the

Judgoent of the Hon'ble Si;preme Court to this order

of Increased subsistence allowance,
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9m The 1 earned'cooiisel for the respondents states

that this Original Application is hit by limitation# It

is not possible to agree witii him even here# The aj^licant

was expecting to receive a certain emonnt from December^

1992 which was denied to him# He only wants enforcement

of payment and interest for delay# This again is a case

of recurring payment of enhanced s\A>sistenc@ allowance till

he was reinstated® This reinstat^eat as mentioned' above

was on 17#1#1997# Till 17#1.199? the applicant was

expecting t© receive the enl^nced subsistence all«>;ance

which he was deprived# Till that date his cause of action

foe enforcing the same has renained alive#

10# I^hherefore# direct that within 4 weeks from the

date of receipt of a copy ©f this order -Qse re^ondents

shall compute and pay the enhanced subsistence allowance

as per their order dated 9#12#1992 for die period firora

9«6«1982 till reinstat^aent# I am constrained to say that

the delay in making the payment is absolutely without any

basis and is in gross violation of instructions on the

subject which.1 have quoted above® I would#therefore®

direct paym^t of interest at the rate of 10^ per annoa

on the amount payable from 1982 onwards# This interest

shall be calculated three months after 9#12#1992#namely#

fr<^ 1#3# 1993 till the date of payment and shall be paid

along with the subsistence allowance within the time-frame

stipulated above©

11# In the result# the application is allowed with

the above directions# The parties shall bear their own costs#

:

(H. Sahu) liS'if/-
Member (a) /
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