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'  CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

0., A. No. 2232 of 1996

N6!W De 1 h i t h i s t h e 1 01 h day- of Se p tern be i", 19 9 7

HON'BLE- MR. K. MUTHUKUMAR, MEMBER (A)

Shri Sukh Ram

S/o Shri Lekh Raj, '
R/o House No,J-l®l Dakshin Purl.,
New Delhi-1 10 052. , ..Applicant

By Advocate. Shri B.S. iMainee

Versus

Unioii of India; Through
ij

1. The General Manager,
Northern Railway,
B Q. f■ ■ o d a H o LI s e,
New Delhi,

2. The Divisional RaiIway•Manager,
Noi'-thern Railway,
Allahabad.

3. The Assistant Engineer,
Northern Railway,

Tundla. ..Respondents

By Advocate Shri B.S. Jain

ORDER

HQIllble M,r.., K M,uth,L!j<.iHnar.,,, Member (A )

o

Applicant claims all the retirement

benefits, on his retirement on 2,9.2. 1 996 after having

put ii'i 3 3 years of service. Applicant was a Substitute'

Gangman appointed in 1967 and claims to have been given

temporary status and was posted under Permanent Way

I ri s p 8 c t o r (h e r- e 1 n after r- e f e r r e d t o P WI), A11 g a r h undo r

the respondents; He claims to have superannuated on

2.9.2. 1996 and his grievance is that the respondents had

only paid his Provident Fund dues but no pension arid

other retirement benefits had been given. His-

representation also did not yield any result.
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2, Respondents maintain that the applicant

was appointed as a Substitute Gangman wcith effejct i coin

6.3. 1963 but maintain that as he was .not" empanelled

till the date of "his retirement and before his

reprssentatin dated 22.7.96 was replied to, the

applicant has approached this - Tribunal.

3. The learned counsel for the .applicant

submitted that the applicant has been treated as a

regular Gangman right through and that he has also been

paid wages as Gangman. The respondents cannot possibly

deny his benefits- after he has compieted 33 years of

sei'vice without any interruption. He has cited several

rulings in support of his contentions and these' are

considered in the following paragraphs,

ii-. The counsel for the respondents has

pointed out that the applicaiit • i'lad no reasons to

presume that he was regular employee as at no stage he

was regularised. He was also not empanelled for the

regular post of Gangman. He had never -bothered in the

last so'-many years of his- service to claim tor

regular isation and .empanelment for regular post. He

maintains that it is a settled law that a person who

sleeps over his right, cannot agitate the issue after

long period and, therefore, the application suffers

f r o m serious delay a n d 1 a c e s.

5. I have heard the learned counsel "for the

parties and hav e perused the record.



5. - It is ciPi admitted position that the

applicant who ' was appointed as a Substitute Gangman

continued without any regularisation for 33 years. It

is i eally surprising that the - applicant had never-

asserted his claim for hi'V regularisatiori all along and

ofily after his cessation of duties with the

respondents, he has raised this matter. The learned

counsel for the cPDlicant points out that from the pay

bill of January, 1996 it is clear that he has been

considered as a regular Gangman. I have pei~used this

^  pay bill which shows that the applicant is shown as a

Gangman and has been paid a pay of Rs. l lS®/--. 1 he

scales of pay -of Gangman are indicated, as 775-1025 and

300-1 150 as per the revised pay scales of 1985. ^ It is

.also seen from Chapter V of the Incliari .. Railway

Establishment Manual Volume I that 70% of the posts are

in the pay scale of , Rs. 800-1 150. Fr-sm the pay

statement of the- applicant it is' seen that he had been

drawing the maximum of Rs. l l50/-. It is also seen from

O  the definition of. 'Substitutes' in para 1512 of the

IREM Vol.1 that substitutes are persorTS engaged on

r e g u 1 a r s;ca 1 es of pay and a 11 owa ri c s a ij p 1 i ca b 1 e to po s t s

against which they are employed, when these posts fall

vacant on accoutit of leave or due to non-availabili ty

of permanent or temporary- railway servants and which

carinot be kept vacant. In para 1515 of the IREM

(Supra.) Vol. I it is provided that the substitutes

should be afforded all the i ights and privileges as may

be admissible to temporary railway servants, from time

to time orr completion of four moj-iths coritinuous service

and their services should be treated ̂ as continuous for
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.  o,.^ni".r1tv on their .§X§.niil§J..
• all purpooeb to AOt-pt ......ni-i j. - -

abscLB.tion a,sain.St the .j:e.sul.ar post al.ter selectior.

;  (emphasis added). It is also provided that .the
conferment of temporary status on completion of

months cohtinuous service will not .entitle them to

automatic appointment/absorption in the railway service

-unlbss they are in - turn for such, appointment ^on the

•basis of their position in select lists and/or they are

selected in the approved manner for appointment in the
Railway- post. The. respondents iiave, ol.atcc, • .-ho-

applicant had not beer, empanelled for regular
appointment. Under Rule 32 of'the Railway Services
(Pension) Rules, J993 it is provided as follows.-

■".Service rendered '

sLib-s ti t u te Sha 1 be * cuun twd i o,
pensionary benefits from the date o,

" completion of 3 months in the ca.e • of
teachers and four months in other cases

for continuous .service as substitute
fpllowe.d .by absorp..ti.o.n. .in a regular
Group 'C or Group 'D' posts without
break." (emphasis added)

7 It is an admitted positioh that tiie

applicant has been working as a . Substitute Gangman
without .any break but there ie nothing on rceord -to

\

irkiicate whether hi-s substitute service was followed by
absorption. On the other ' hand, respondents havc
averred that the applicant was never empanelled ror
i-egulsr appointment and this has not been denied oy tuG
applicant also. The applicant has only stated that Ins



. .3„;„entation for payment of retirement benefits oas
'  .,ot considered by the respondents and he had to ,r,ate

,epresentation to the Honble Minister and other senior
officers. There, is, however., no spectfic r_,enlal to Lne
averment that he, was never empanelled-. ^ The learned
counsel for the applicant argued that in reply to para

•  I +• h tp i- h p r e t i i' e d o ri
4, 2- where he had saio

superannuation, the respondents have n-ot denied this.
Thi.s by itself will not be a conclusive proof that the
aoplloaht had retired from a pensionable post.- 1 now
turn to the various decisions relied upon by the

C> learned counsel for the applicant. RelylrnJ onB.,...S.o
, , T o ni-h.tri' -=; (]\^2) 22 AT.Q 321, the

Ro,hiil,a Vs, U,.u..,.l... !..« Q,onoti.,.ci.. i....t.-i -
.I 4. - V- + o -pnn 1 ian t cou 1 d riot be

learned counsel argutfid tuat tnc dpp.ii~^cinu

denied peension .after _ 33 years of .service. In the
aforesaid case, ■ it -was hold that the. applicant could
not be denied' pension after 35 yeas of service wt,en
.missed oonf r rmation clue to Government-s default in not
converting temporary posts into permanent ones. The

facts in the present case are sliuiltly cili ici -.ic.
-  c - ^ t" o 1 1 n 1 h 1 0 T O ̂ p b> 1- O' i LI n Ci tr iapplicant is pimia facie eiiQiDie u...

Rule 32 of the Pension Rules (Supra) anu Lir- ufj.
decision is not of any help. In the case, of the
applicant, as stated e,s.rUet by the virtue of the fact
tliat his substitute service was not followed o,
3 b s 6 r p t ion, h e did n o t q i.i a 11 f y f o r p e. i s .i. o n.

The learned counsel then referred to l\u-

case Rhaskar Gajanan Ka,.ji:eka,r V?.. A.dm,iD..ic.tr3tor,,..

Dadipa an,d Na.So,r. Hayell and Cthe.La.d _.!....ciac.!....t.s.d 1.0 P;..£.u......-l-o...o
volume I page 563. In this case there was a question

.  ■ of.non-confirmation of the applicant on the ground that
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?ule-, for tfe said post and,
f.hp:>re were no. RsOr 1.11 to.ent >.ui
'  " ' ■ j * 1 "if ronf'i-nrnation on.  ■ held that denial o1 '-oht ,
there tore, it

--h-'T.-^iry ■■ I""'0,^1 H Y n be cii ox ... I af ,/ ■■U,5,t around was ^
t- i-ips aueetion x-the applif-ant, no^f^A... ,

service followed bv -
,  --i-nt ov'^r his rignt ot

,...t-. that the applicant has sl«pt
'  ̂nc! in the light of

'il VP'cil'S fiOw Ul tU J- ",  - , c- o i ■•/ v3 I O. X / ca. (absorp-ion 0 _ P^,tafn nhand.ra
., .p I.ho Anex Co.ur,t i,n.„n.iai.ti.iu

the latest decision o ■- n — ^ ^ nid-r' Jl
«<• The UniQ.n,...af.JXO.i#.oi-Os-!ls -'.isamma-a,t.a3 0,ther — -.  ,srson Who has lost his , amed, oy1 q Q 3 ( 3") k.Q iti..§- j ■ a h - , , . .j

/-II T h © 1 © ci i ' n © ul.aose oftlme loses his right as well.
,. ..,.1 sointed out that the applicant not being a -rcoui i -b^ei iOoiIl ls 1.1. , ^ ^

.. ... Urs pxpected to agita-cli.lerate person, cannet oe . c-i .
vhat this is a very tenuous pies,-inhte I am afraiJ ti.ui. tux

'  ■" " . A ou-v of their right
Even casual labourers ere very oune. .
spy yagularisation.- Aitnough he was drawing Pay m ^no

i-o r-aiur-' f take the pltci tnat
s- .-al- of pay of, oaiigmaii, in-, - • .

, -t .,„y.s ihat he was to be appointed on ,a
he was nut ciwar- -i '

The learned counsel pointed out not.regular- bas..,. us.tr,,fA
,  . .,1, doo-n not show him to be a suoutitut.the pay ivuaxts L.UWS- _ . ^ .

D. . th'L^' a]on-e> it cannot be s-ctiQ that neGangman. cr -n- - ■

.  t -o :'er-,ular Gangman unles:> trot o. i-be taken as c! , uauxa-i . ^

■  evidence to Show that he has been regularly appointeo
to the post of Gangman1

the
The learned couirsel thet, referred t,

U.O...I..A §1 Q,t,her„Sy ^ AI.Si...I
o-f 0. Ganii,a.y..amu.tn.u'l

^1=0 does not help tneT 9 9 2,(.,2.,.L.„Vo fka..SC ^
;a-se, the question was

;ase O

17? whicn aj

.. about ■ the
,30o 1 ica n t as i ri tha >- 1-

-i ,-p r s.' 1 C€» P1 '-US 5 ® A o 1.  V- i" p n H I © i ' V t. 0pension not being givuu a,. , t-i^uia
, 0 rhnn 1® years and in termstompcrary service was xes.. In-n

..i-t-ro 3 3,^83 full temporary service was
of circular uatcu x.o, i -
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^  Tn thp case of the . applicant,oi-dered to be counted, In thu
-H- a renular temporary Governmenthe was never lucide a , u^uiai

servant,. In the cae • of Stilt., HalSti
It waa tsld that the oiclow of casual labou. e,

Who had worked for more than 13 to , 1 8 yedi ou
,  0 j pntiti .t^d to family pension. In

not regularised, Wcio eriui..--u

i-S'- udmitred nosit.;on was that '-ne dooeu.,...-Qthat case, tnt; ,.-,e

I  - - rn - T o 1-(t-rl all for ma. 11 ties for
casual labourer had cuinpletfcU a,.- ..j- -

-i, j. „ ,j n d thereof ore, it was n ic)i-egular i sation compl«^«'-'
■1 I 1,. aorvi'";,ri to hcv't) Dttsn i ©yular ithat he should be d«fcni<sU lc nc\«t,

.So arid circumstances are notThererore, tne . Tdoe_-. t-nu

pariniateria with those of present case.

1  I

o

The learned counsel for tlie respondents or:
■ -/a 1 h rr>o; on GtTii. -Se 1Vamoa..l;.the other hand, .however , , .jii...

I  , , ̂  mot p. 01 h e r e 1991 (3 .) .A..I..a..L:...vI Q..sLj.s.RadhakrrLsiinari Vs.., h cr,n,o.! to... -

172 In which it was held that te.T.porary status casual
labourer is a state, of the art term and is not same as
Tompor at y Railway serva.it and hence pension was held
not to be- admissible. . '

I I ■ In the conspectus of the above discussion

it is seen that applicant whose susbstitute service was
not followed by regularisatior. and who had not raised
this issue and had slept over his right despir© itii-
.long 33 years of service, forfeits his claim iii the
light of the rules or. the subject for grant, of penf-iun
and other retirement benefits. In this application,
the applicant has only prayed for pensionat y bent. .Ll„.
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:nrid there iz no prayer fo

light of delay and lachee
roaularisation, the applicant

risation. In the

in the absence ■ of

c a n n o t z Q i t ate 11 1 i -■:>

-v( -'<-taQe It is however seen tnat tnematter at, this latc ,..tuy^. - - ,
T  :, <• t' .-^ why deSpltP;. ospcn-Jentt, have ale,? not o.a<

?3 oearo of oervi.o, the aPoUcant who was a aubstltnte
p  .. iPor-d -^or regularisation w'nei r iiloGar),gnion was noc

turn oame up. It is, however. oPen to the respohdent.
to review the case of the applicant ror r0g,,:larisat.on

,  „ -. I i t -0, his r 8 p r e s e n t a t i o n
in case the applicant makco a oai. - ■
In this behalf. It is made clear that this is.only
way of a i t observation.

A p p 1 i 0 G't i o Ti i s

i" e j e c-1 e d. N o c o s t s.

devlod of merit ana it.-

r\

(K. MUTHUKUMAR)
member (A)

0
Rakesh


