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Shri Sukh Ram -  «...Applicant(s)

Py

(By Shri B.S. Mainee = Advocate) . :
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,;,; 2. Whethet to .be circulated to the other
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New Del i1 this the 10th day of Septembér, 19
HON BLE: MR. K. MUTHUKUMAR, MEMBER (A)

Shiri Sukh Ram
S/o Chrl Lekh Ra
/o House No.J-

1
oW Dalhi-110 08

i,
21 Dakshin Puril, _
2. eApolicant

By ﬁd‘c:'t._ah-i B.S. Malnee

Versus
Union of Indis: Through
. v

1, The General Manager,
Northern Rallway,
Baroda House,
New Delbl.

7. ' The Divislonal Rallway Manager,
Norrthern Rallwav,
Allahabad,

3

The Assistant Engincer,
Morthern Rallway,
Tundla. .. Respondents

~

By Advocate Shrl B.S., Jain
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Hor hle Mr, K. Muthukumar, Member (A)

Anplicant claims all the retirement

bnntfltg his retirement on 29.2.1996 after having

put in 33 years of service, pplicant was & Substitute’

Gapgman appointed in 1967 and claims to have been given

tempoiary status  and was posted under  Permanent Way

Inzpector (herelnafter referred to PWI), Aligarh under

the rezpondents; He c¢laims to hsve suparannuated on .

28,2.1886 and his grievance is that the respondents had

only paild his Provident Fund duss but no pension and

other raetirement benefits had been’ given. Hia

apresentation also did not vyield any result.




submitted that the applicant has

2. -

2. Respondents maintain that the applicant

representatin  dated 22.7.96 was replied Lo, the

this Tribunhal.
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3. The learned counsal for the -applicant

heen treated as  a
regular Gangman ~ight through and that he Mas also bean

paid wages as Gangman. The respondents cannot possibly

b

deny his banefits. after
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service without any interruptlon. He ha
rulings in support of his contentions and these ‘are

considered in the following paragraphs.

L~
o

The counsel for the respondents has

pointed out that the applicant - had no  reasons  to-

prasume that he was regular employee as at no stage re

/2

W

{

regularised, He was also not empanelled for the
regular post of Gangman. He had never bothered in the
last so:many years of his service to  claim For

regularisation and empanelment for regular post. He

maintains that it is a settled law that a person who

sleeps over his right, cannot agitate the issue afler
long period and, therefore, the application suffaers

from sericus delay and laches.

I  have heard the learned counsel for L

(93]

he

nartises and hav e perusad the record.

& has completed 33 vears of




5. - Tt is  an admitted position that the
applicant whe -~ was appointed as a Substitute Gangman
sontinued without any regularisation for 33 vears. It

i3 teally surprising that the - applicant had  never

wlarisation &ll along and

[t

azcerted his claim for his re

T dutics with the

]

only after his cessation

reaspondents, he has ralsed this matter. The leairned
counsel for the opplicant points out that from the pay

hill of Januury, 1996 it is clear that he ha
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considered as & regular Gangman. I have perysed Uthi

pay bill which shows that the applicant 13 shown as

1
.4

Gangman and has been paid a pay of Rs.1150/~. The
scales of pay -of Gangman are indicated as 775-1825 and

SB0-1150 as per the revised pay scales of 1988, It 1is

‘also sean Trom Chapter Vv of the Indian_ - Rallway
Estahlishment Manual Volume I that 70% of the posts ars

.. 800--1150, From  the  pay

ir

in the pay scale of . R

H

statement of the applicant it is seen that he had been
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drawing the maximum-of Rs, 118@8/-. It
the definition of  “Substitutes’ in para 1512 of the
IREM Vol.T that substitutes are personrs  engaged  on
regular scales of pay and allowancs applicable to posts
against which they are employed, when these posts fal

VACanﬁ on account of leave or due to hon~avéilability

aingd which

e
<
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of nermansnt or  temoorary- rallway ser
cannol be kept wacant. In para 1319 of tha IRDEM
(Supral Vél.I it iz provided thet the substitutes
shiould he afforded all the fights and privileges as may
be admizsible vto temporary railway servants, from time
ﬁﬂ time on completion of four monthe cbntinuous servics

art thelr servipcas  should be treatedas zontinuous for
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wll purposes except - seniority  ©@n “thelr

eventual

shecrption agsinst  the reaulap PORE after selechion

{emphasiz added). Ty iz @also provided that  the

conferment of Lemporary status On completion of 4
monthe codtinuous service will not entitle them to

autcmailc a“gointmentfabsorption in the raillway service

they are in- turn for such. appoifitment on the

o

£ their position in select 1ists and/or they are
salected in the approved manner for appointment in the

Railway  posi. The respondents have stated. that The

applicant had not baan ampanelled for regular

appointment. Under Rule 32 of the Rallway Sarvices

)
s

(pension) Rules, 1993 it is rovicded as follow:s.-

TIPS S, RN o
Service rendered as

l pensionary hepefits from the date of
' »cmmpletion‘@f 3 months in the cace  of )
Vteach@rs and four months in other_caﬁes
for continuous service as substitute
Ci foilowed by shzorption (in a regular
Group C° or Groub ‘D7 posts without any
hreak, " (emphasis added) ]
7. - ¢ is an admitted positi&hi'that th
spplicant has hean wWorking &z & Subotitute  Gangnan
without any break but th@f@ is nothlng aﬁ record Lo
iAdicate whether his aubstitute\servic@ was followed by
ahsorption. On  the other’ hand, r@éﬁéndent@ h@va'
averred that the appllcant waz never . empanelled for
regulsi apmointment'ahd this has not been denied by Lhe
spplicant also. The éaplicaﬁt has only stated that his
N




not considered by  the resnondents and he had to make

fzets in the present  case are

“apresentation for payment of retiremnent benefits Was

representation to the Hon ble Minister and other zanlior
officers. There 1%, however, no specific denial to the

learned
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erment that he wWas never empanealled. The
coursal foi the applicant argued that in reply Lo para
6.7 wheré he had said . that he retired o

the redspondents have ot denied this.

L
13,

Jdnu.arnu 1Lun,

This by itzelf will not he a conclusive aroof that the

applicant nad retired from a pensionable post. 1T n1ow

rurn to the varlous ﬂ“bl ions relied upon by the

lear ned counsel for  the applicant. Re ying  on

Ronilla Mz,

U 0.1 8 Others, (11922 27 ATC %21, the

learned counsel arguaec that the applicant could ot be

denied pesanslon after 303 In  the

could
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Jfﬂ esalid Ccos
not be deniled "pension after 75 yeas of service ‘whien 0e

missed confirmation dus o Government’ default iIn not

convarting

i

temporary POSLS inﬁo permanent ones. The
slightiy different, The
applicanﬁ is pirima facie rot eligible for pansion under
(Supral) and Lhe aforesalid

Rl of the Pensilon Rules
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decision 1g not
soplicant, as stated esrlief Y the virtue of the faut

that his substitute service was not  followed Iy

sbeorption, he did not aualify for peusion.

2. . The learned counsel then referred Lo Tk

case oF Bhaskal Asciniatrabor,

Dadra and Nagan Haveli and gthers, reported in ATT 18827

Yolume I page  563. Tr this case here wad & guestion

.

of .non-confirmation of the applicant on tne ground that

S
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ware no. natrul tment a2ules for the said po¢ and,

+ denlal of sonfirmation on

neld tha

tharefore, it was
hat grounﬁ was held to e arbitrary 1 the case af
the guestion iz ‘about the

nowsvet,

rhat tne applicant has slepl over his

cerveral years now and 1n

counsel oomnfou out that the appllcant not being a very

rsOi, cannot be _expected to agitate hiIs
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Fyan Cas ual 1QHOU‘“ are Wery “0n$oiou5 of thelr right

‘“tlun. slbhodgh he wWas drawing pay 1in thoe

Gangman, he
ADDOL inten on o &

regular basis. The learned CO pointed out

[
[
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the pay scale does show him to by

Gangman. BY this alone, it cannot be sald that he <an

there 1s COMe

oy

e taken as & regular  Gangman unless

has bhesn 1 apmointed

that b

€N

svidence to show eqgularly

ro the u03

ﬂf angmﬂHJ

napsicn not being gilven a Fegular service plus

tampoitary 3Rrvico was 12ts thoen 19 vears snd in  teri
of circular daled 2.3,1988 f3l 1l tempoiraiy cervice wWar’
/
N
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mrdered to be counted, In the case of the applicant,
ne wag never made a regular Lamporary Govearnmant

servant., In the <ag cof Smb. Malati  Kumari oo MiEe

0.0,I,, it was held that the widow of casual labourer
who had worbked for  more than 13 to /18 years hyt  were
not regularised, W&s antitlac

that case, the admitted position was rhal Lhe doceaied

regularisation completed and, ther efore, it was held
that he should he deemad Lo have e er lvUUldrl>wd
Therefore, the . facts and clroumstances  &ire nat

&)
VS

{1
(s

narinaterl ia with those of present &
10, The learned counsel For the respondents Of

the other hand, however, alies on Sk Selvambal

..‘)

padhakrishnan. Y. .01, & Others, 1996(3) AI

Lo REde

7 in which 1t was held that temporary Atn ue casual

labourer 1z a state oF the art term and is not same as
Tamporary Rallweay sarvant and hence pens lon waz  held

ot to be admissible.

RN Tr,  the conapechtus of the mhove discussicn

'1t is zeen that applicant whos# sushstitute service wag

aot followed by regularisatlon and who had not  rained
this jssue and  hac slept over Hlg right desplte hia
YRRl S of wervica, forfeits hils claim  in the
light of the rules on the sukject for grant.gf nenslion

anvl other retirement henelTits. In this application,

tha uppllwu has only praved for
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s ther=2 1T DO prayer

for regularication. In the

and  laches abhsence - of

p—

ight of delay

the appllicant cannotl

~@gularisationa

mattor at this

caspondents have

af cer Vit

wheh hiz

Was el GOoon foaeraa
¢

| tup o Lamns U, Tt iz, howeaver, open to the ~aspondents
i
: to review the ©ase of the applicank For_regnlﬁriaaflon
-~ s A o iibes a suitable representaticr
i cadne e dﬂp]lhd“ malles @ sullailic reprasehn avon
, in thiz behalf, Tt ie made clear that thiz is only by
way of an observation.
‘ Application it deviod of merit ond it
redjected., No CO3LL.
: (K. M HUKUMAR)
; ‘ , ’ MEMBER (A)
» v .
C) Rakesh
]
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