" Origina)l Apnligation No.2139 of 1996

New Delhi, this the 30th day of May, 1997

Hon®ble Mr. Mo Sahu, Member (A)

1.5hri R.3.Gahlawat,aged 58 ysars,
§/o0 Shri Risal Singh
r/o’71a,Saction=85RoKoPuram,ND
Add]l Chief Engineer,working undsr
E=in=-C8s Br.,ND

2.Shri Suresh Chand Gupta, aged 57 years
- S/o Shri P.CoGarg(late),
r/o B=-71,Nanakpura ,New Dslhi,
Addl Chisf Enginser, working under
E=in-C%s,ND .

3,5hri ReKeCaplash, aged S6% years,
5/o0 Or ,K.KoCaplash,
r/o P=12, Andreus Genj,New Dalhi
Addl Chisf Enginesr, working under
E.-'j,n-C's ND

4.5hri Vimal Detta,aged 574 years,
/o Or,D.Datta, _
r/o A=5,Andrews Ganj,New Delhi

_ Addl Chis? Engineer working under
ORG ND

5.9hri KoCe.Kathuria, aged 58 years
. §/a Or.Girdheri Lal, '
r/o House 5, Road N0.54,Punjabi
Bagh New Delhi, Addl Chief
Engineer (Retd) - Applicents

(By Adyocate 8 Shri Rama Krishna)
Versus - | .

" 4,Union of India through Defence Secrstary,
Ministry of Defence, South Block, '
New Delhi =11

2°Enginear=ineChief, Military Engineering
Services Department, Army Headquartsrs,
Kashnir House,Neu Delbi=110 011 = Respondents

(By Advocate 8 Shri Vo5.RoKrishna)

JUDGMENT (Ora))

X N

Hopble Mr.N,Sahu, Membse (A)-

The prayer in this Jriginal Application is to set
~aside the impugned order at Annexurs=A=1, Annaxurs=A=1
states that the proposal for counting the sgpecial pay ‘

of Rs,400/= draen by Addl, Chief Engineers of fES Department
towerds pay for the purposs of pay fixation on promotion or
 for pensionary benefits on retirement, was not acceptable
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to Ministry of Defence and, therefore, the claim was turned
douno The prayef, therefore, .is to diract that ths gpeeial pay'
of 330400/~ psr month be given to the applicant in lieu of
higher pay scale while they worked in the post of Addi tional
Chief Engineer and this special pay should ceunt towards i

calculation of pension and other terminal benefits, : i

i

2.. At the outsst, a Motification dated 14th May,1997
issued by the Hon’ble Chairman, Central Adminigtratie
TribunaI, uheréinﬂcases rélating to fixation of pay ought to
be heard by & Division Bench, has been dxscussed, It is
agreed by both the counsel that this is not a Case of
fixation of pay or a pay scale, Thig is a cage of treatment
to be accorded te special pay alieady granted, In vieu of
this‘avSingle Bench is competent to disposs of this

Original Application,

3o _‘ The learned counsel for the applicant subnits that
the edditional amount of Rs,400/= has been giyen as special
pay to Additional Chisf Enginearé only as special addition to
the pay already draun by them. DOrcwing sttention to Schedule-
111 of SeRoD0o 4-E -dated 9th July,1981 -Indien Defence Service
of Engineers (Recruitment and Conditions of Service)Rulés,
1991, it is.sfated by the learned counsel for the applicant
that there are tuwo categories of Suerintending Engineers ;
Superintending &ngineers (ﬂrdinarx Grade) drawing the scala.
of Rg,3700=5000 end Superintending Engineers (Mon=functional
selection grade) dr awing the scale of Rs,4500=5700, At

gerial noo3 of Schadule III the Additional Chief Engxneers
scale is also mentioned as Rg,4500-5700, If on promotion a
Selection grade Superintenddng Engineer is to get the same

pa; scale the promotion would be without any meaning.
Therefore, a sum of Rg,400/- is added as special pay. That
apart, it is mentioned that feeder cadre for Additional

Chief Engineer is the Supérinteqdﬁng Engineser (nan;functional
selectinn grade) and;therefora, this being a promotion by
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selection and this amount of Rs.400/- mentioned as
addition to the pay scale, must be treated as such. The
learned counsel submits that thisg point has already been
decided in favour of the applicants in three cases, He
cited a decision of Chandigarh Bench of the Tribunal in
the case of Sphri Ashok Kumer Vs.Union of Ipndia & othersg,
0.A.N0.67 of 1996 decided on-4,11,1396, in which the
regpondents werse diractEd-to fix the pay of the applicant
thersin in the pay scals of Rs,5900-6700 on the post a?

Chiaf Enginear with effect from hig joining this post

by taking into account ths spucial pay of Rg.400/= drayn |
by him as Additional Chisf Engineer, The Chandigarh Bench
has emphasised the definition of pay undsr FoRo9(21)(a)

sub-clause (ii) which makes special pay and persona1 
- pay ag part of the pay,. Instead of emphasis on sub-clause ;
(i) the emphas;é should be on subeclausa (ii). This is a ;
C8se where special pay has besan granted F0r<discharging
higher-responsibiltieso The second decisiin is that of
Principal Bench of the Tribunal in the case ‘of O, eNoRazdan

Union of Indlg & gthars, 9.A.No0,2112 of 1995 decided

on 15,7.1996 in which a similar matter has been disposed of,

}
i
H

and respondents wers dirscted to fix the pay of the
3pplicant therein in ths posf of Chiaf Engineer in the
scals of Rg,5900-6700 after taking into account the special
pay of Rs,400/~draun by him asg Rdd1.Chief Engineer, The
ehxrd decision, annexad to the paper book at page 28, is -7
~that of the Bangalore Bgnch of the Tritunal in the cage of
Shri HsKsNagara ia & another Vs, Uniop of India & otharg,
O0.RaNo,1355 of 1994 & 1581 of 1994 decided on 23.1,1995,
Here again allowing ths Jrlgxnal Rpplication a Dxuzsxon
Bench directed to fix the pay aF the appllcants on their
promotion to the lsyel of Chisf Enginsar by rackoning the
spacial pay drauwn by thsm ag Additional Chier Englneer Jhe;
Contd..gaoﬁ/- {
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Division Bench emphasissd the import of FoR.9(21)(a) (ii),

and it is observed that the higher post of Addi tional Chiaf

Engineer ®doss not carry any separate scals byt carrieg the

same scals of Superintending Engineer (SaGo) with a8 spacial

pay of Re.400/< attached to it®, The learned counsel for the

applicant has finally drauwn m} attention to page 33 of the

Paper Book which is a nots of the Degpartmnt of Personne}

and Training, After axamini g the CAT dacision the Ministry

noted that the judgmsnt of the CAT is jp order and should be

implsmented, The judgment under refaremcs jin the Ministry's

note is one of the judgments mentioned above,

4, The learned counsgsl for the respondents,

Shri VeS.Ro.Krishna made two importent submisgiong, Firstly,

he statss.that the feeder cadre ?or promaotion

to Additisnal.

Chief Enginesr is not confxned to only Suparintending

Enginseer (Non-Punctional Setection Grade), and there is

only one cadre of Superintending Engineer out

of which

15% are.segregated as non=functinmal selsctian grade, He

fur ther states that in effect promotion to Rdditional Chiaf

Engineer being by sslesctian and the feeder cadre being

Superintanding Engxneer the canvass for sectlon is the entire’

cadre, If there ar® 10 posts of Additional Chjef Engineer for

salsct;on, S times of the number 50 will be under ths

consideration zane and ths juniormost by virtus of merit gan

Supersede all his seniors and be considered as Rdditiona]

Chief Engineer, If that ig 80, the promotion to Additiona}

and gegregating a seéparate gelsction grade as the feedep cadre

‘Chief Englneer is basically from thse grade of Rg,3780-500p

is not 8tricly in accordance with the rules of 88lsction for

this purpose, The second point of the learned counsel for the

respondents is that Por an Additional Chief Enginear at

Headquarters besides the special pay of Re,400/~ given along

with the sgcals, there is another amount of Rs.400/< given as

a gpscial pay knoun as Hs adquartersg allouance;

end an option
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is given that the incumbent can eistiee accept e;ther_one or
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the other, which reenforce his sténd'that this amount of
Rs.,400/= is mostly confined to the post for the arduous
nature of duties of that post and not as a part of that

pay scale, .

5, Refuting the contentions of the learned counssl

for the respondents , the lsarned counsel for ths applicants

has draQn my. attention to the Recruitmsnt Rules at Page 24

of the Paper Book, Schedulss II end III, Hs statss that
tha.?ield of selecﬁion and minimum qualifying gervice for
promotion to the post of Chief Enginser are 9Addi tional

Chief Enginesr uith-s yeafé regular ssrvice in the gr ade

(JAG) including service, if sny, rendered in the non- func tion-
ol sslaction grade failing which 8 ysars combined regular
service in the grades of Additional Chief Enginesr and
Superintending Engineer or 17 ysars® regular service in
Group 'A' posts of uwhich at least 4Wyearsf regular service

should bs in the grade of Superintending Engineer‘(JAG)

"and possessing degree’in Engineering from a recognised

|
University or equivalent,?, He made a plea'that sc far no ;

Superintending-Engineer(ﬂfdinary Grade) has been sslected
directly-aé Rdditional Chief Engineer, That apart, certain
senior officers in the Selection Grade normally are !
considered for promotlon° M Krishnag le arned counsel for
the respondents, “howsver, highlighted that SUperlntendlng,
Englnaer with three yasars? regular service in the gr ade
possessing a degres will be aligible for the Pield of

salection of an Additional‘Chief“Engineer°

6o I appreciate the stand teken by the lsarned counsel

for the respondentso I have also given a seriousg thought to

~ the submissions made by the learned counsel for the applicantg

The matter is no longer res integra, I have acertained at the

/Bar g and Found that all the three decisions - one Division -

Bench and two Single Bench decisions have not been taken up

contdoooooﬁ/"




the definition of speciai pay under F.Ro 9 (25), Special pay

\

before the Hon'ple Supreme Court gse far, Those decisions are
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binding on me, I find fur ther that in all orders to a

special pay posf the individual orders carry mention gf a

\special pay because- of arduous nature of the job of the post,

It is only here in this case that the special pay has been
grantad as part of a scale of pay for an Rdditional Chief
Engineer, That apart, as Shri Ramg Kfishna, learned counsel

for the applicant has mentioned, there are two components in J
5
maans an addition, of the nature of pay, to the emolumentg

of a post granted in consideration of (2) the specially arduous

nature of the duties; or (b) a specific addition to the work

or’responsibility° Rs regsrds the first consideration for
payment of special pay for specially arduous nature of duties,
it could be argued that that would not be pert of pay.But,

then as mentioned above that such payment of spscial pay is

uUsually found in individual orders to a post and not as ga

part of scale, Therefore, Mr.Rama Krishna's argument that

the élternative,namely, 2 specific addition to the work or
re;ponsibility, in this perticuler case, has appealed to me

as more probahble, That aparﬁ, there would be no charm in f
granting“oftselectiéz g5=ad8 if the gelection gr ade Superintend-
ing Englneer continued to be in the same pay scale syen on

prOmotlono

7. For the reasons elabaratsly discused in the orderg
cited above, which I follow with great respect, I have ng

other alternati e except to allow this DriginaJ.'App]_icatidn° J

8, In the result, the Original Application is allowed,
The impugnsd order Annexure-A-1 is get aside, The respondents
are directed to tresat the pay of Rs,400/= as part of the
higher pay scale while working on the post of Rdditional
Chief Engineer and on that premise this should count touardg

. contdoo 0oo7/=
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calculation of pension and other terminal benefits,

The parties shall bear . their ouwn costs. -

Yoo K/\W. .
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