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Keu Delhi, this the 30th day of nay, 1997
Hon'ble nr, »• Sahu, Wember (*)

I.Shri R«SoGahlawat,aged 58 years,
*S/o Shri Risal Singh
r/o 714,38ction'=8()1^«'^«Puram,""
Addl Chief Engineer,working under
E»in-C8s Br.pND

2«Shri Suresh Chand Gupta^ aged 57 years
S/o Shri PoCoGargClate),
r/o 8«71l,Nanakpura ,N8u Delhi,
Addl Chief Enginaar^ working under
E-in-C»8,N0

SoShri RoKoCaplash, aged 56^ years,
3/o Or oKaKoCaplash, n iw
r/o P-12, Andrews Ganj,We)a Delhi
Addl Chief Engineer, working under
E.—in—C* 8 NO

4«3hri Mimal Datta, a^d 57^ years,
3/o OroD<.Oatta,
r/o A-S,Andrews Ganj,Neu Delhi
Addl Chief Engineer working under
DRG ND

5o3hri KoC«Kethuria, aged 58 years
S/o DroGirdhari Eal,
r/o House 5, Road Mo».54,PDnjabi
Bagh New Delhio Addl Chief
Engineer (Retd) «=» Applicants

(By Adtfocate 8 Shri Rama Krishna)
Varaua

loUnion of India thrcjygh Defence Secretary,
flinistry of Defenoe, South Block,
Jew Delhi

2<,Engin8 8r=in<=Chief, flilitary Engineering
Services Depa^tinent, Array Headquarters,Kaahrair Hou3e,Neu Delhi-110 Oil -Respondents

(By Advocate S Shri U-SoRoKrishna)
3 d D G fJ E M T (Oral)

Hon'bla Plr^MnSf^t^u- fterabat

The prayer in this Original Application is to set
aside the impugned order at Annaxura«A-.1, Annaxure-A-1
states that the proposal for counting the special pay
of R8o400/- drawn by Addlo Chief Engineers of PtS Department
towards pay for the purpose of pay fixation on promotion or
for pensionary benefits on retirement, was not acceptable
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to Ministry of Oafence and^ thareforap the claim uas turned

doyoo The prayer, therefore, ia to direct that the special pay

of Rso400/« per month be gi^yen to the applicant in lieu of

higher pay scale while they worked in the post of Additional

Chief Engineer and this special pay should count towards

calculation of pension and other terminal benefits©

2, At the outset, a Notification dated 14th Way, 1997

issued by the Hon® ble Chairman, Central Administrati ys

Tribunal, wherein cases relating to fixation of pay ought to

be heard by a Division Bench, has been discussedo It is

agreed by both the counsel that this is not a-case of

fixation of pay or a pay scale© This is a case of treatment

to be accorded to special pay already granted© In view of

this a Single Bench is competent to dispose of this

Original Application©

3© The learned counsel for the applic^t suhnits that

the additional amount of Rso400/*=» has been given as special

pay to Additional Chief Engineers only as special addition to

the pay already drawn by them© Drawing attention to Schedule*"

III of S©R©i3© 4=C dated 9tb 3uly,1981 -Indian Defence Service

of Engineers (Recruitment and Conditions of Service)Ru1b8,

1991, it is stated by the learned counsel for the applicant

that there are two categories of Suerintending Engineers =»

Superintending Engineers (Drdinary Grade) drawing the scale

of RsoSTOO-SOOO and Superintending Engineers (Won-functional

selection grade) drawing the scale of Rso4500=»5700o At

serial no©3 of Schedule III the AddiUonal Chief Engineers'

scale is also mentioned as R8o4500«*5700© If on promotion a

Selection grade Superintending Engineer is to get the same

pay scale the promotion would be without any meaning©.

Therefore, a sum of Rs©400/«=» is added as special pay© That

apart, it is mentioned that feeder cadre for Additional

Chief Engineer is the Superintending Engineer (non-functional

selection grade) and, therefore, this being a promotion by
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selection and this amount of R8,400/- raantioned as

addition to the pay scale, must be treated as 8uch» The

learned counsel submits that this point has already been
decided in favour of the applicants in three caseso He

cited a decision of Chandigarh Bench of the Tribunal in

the case of S^ri Apf^o^ K^^f^ar Vs^Union of IpHia 4

OoAoWo,67 of 1996 decided on'4oim396, in which the

respondents wera directed to f ix the pay of the applicant
therein in the pay scale of Rs,5900-6700 on the post of
Chief Enginear with affect from his joining this post
by taking into account the special pay of Rso40Q/- drawn

by him as Additional Chief Engineer, The Chandigarh Bench
has emphasised the definition of pay under FoR,9(2l)(a)
sub-clause (ii) which makes special pay and personal
pay as part of the pay,. Instead of emphasis on sub-clause

(i) the emphasis should be on sub-clause (ii). This ia a
case where special pay has bean granted for discharging
higher responai biltias. The second decision is that of
Principal Bench of the Tribunal in the case of

"so JJflloQ of Indi^ & 3oA,No,2112 of 1995 decided
on 15o7o1996 in which a similar matter has been disposed of,
and respondents were directed to fix the pay of the

applicant therein in the post of Chief Engineer in the
scale Of Rs,5900-6700 after taking into account the special
pay of Rso400/-drawn by him as Add 1. Chief .Engineer, The
third decision, annexed to the paper book at page 28, is ^
that of the Bangalore Bench of the Tribunal in the case of

*/3. UgioE^i^ndia 4 !
OoAoNo.1355 of 1994 & 1581 of 1994 decided on 23.1.1995.
Here again allowing the Original Application a Division'
Bench directed to fix the pay of the applicants on their
promotion to the level of Chief Engineer by reckoning the ^
special pay drawn by them as Additional Chief Engineer. Jhe
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Division Bsnch emphasissd ths import of r«R.9{2l)(a) (ii)
snd it is Observed that the higher post of Additional Chiif
Engineer "does not carry any separate scale but carries the
same seals of Superintending Engineer (S.G.) „iu, 3 special
pay of R„400/- attached to it". The learned counsel for the
applicant has finally draun my attenUon to page 33 of the
Paper Book uhich is a note of the Departrent of Personnel
and Training, After axaminirg the CAT decision the ninistry
noted that the judgment of the CAT is i„ order and should be
implamentsd. The judgment under rafarsncs in the Wintstry's
note is one of the judgments mentioned above.

The leornod counsel for the respondents,
Shri e,S,R,Krishna made tuo important submissions, firstly,
he states that the feeder cadre for promotion to Additional
Chief Engineer is not confined to only Superintending
Engineer (Non-functional Seiemtion Grade), and there is
only one cadre of Superintending Engineer out of which
15^ are segregated as non-funcUooa selection grade. He
further states that in effect promotion to Additional Chief
Engineer being by selection and the feeder cadre being
Superintending Engineer the canvass for section is the entire
cadre. If there are ,0 posts of Additional Chief Engineer for
sslscUon, 5 timas of the number 50 will be under ths
considerauon zone and the juniormost by virtue of merit can
supersede all his saniors and be considered as Additional
Chief Engineer, If that is so, the promotion to Additional
Chief Engineer is basically from the grade of Rs,3700-5000
and segregaung a separate selecUon grade as the feeder cadre:
is not stricly in accordance with the rules of selection for
this purpose. The second point of the learned counsel for the
respondents is that for on Additional Chief Engineer at
Headguarters besides the special pay of Hs,400/- given along
with the scale, there is another amount of Rs,400/- given as
a special pay kno„ as Headguarters allow^cs, end an option

Con oooooS/""* j



c

SS 5 21

is given that the incurabent can accept either one or

tha other, which reenforce his stand that this amount of

R3<,400/-» is mostly confined to the post for the arduous

nature of duties of that post and not as a part of that

pay scalSo

Refuting the contentions of the learned counsel

for the respondents , the learned counsel for tha applicants

has dra^ my attention to the Recruitment Rules at Page 24

of tha Paper Book, Schedules- II and III^ Ha statas that

the field of selection and minimura qualifying service for

promotion to the post of Chief C^nginaer are "Additional

Chiaf Engineer with 8 years regular service in the grade

(JAG) including service, if any, rendered in the non«function

al selaction grade failing which 6 years combined regular

service in the grades of Additional Chief Engineer and

Superintending Engineer or 17 yaars® regular service in

Group 'A' posts of which at least 4 years® regular service

should be in the grade of Superintending Engineer (JAG)

and possessing degree in Engineering from a recognised

University or equivalento He made a plea that so far no

Superintending Enginear(I]rdinary Grade) has been selected

directly as Additional Chief Engineero That apart, certain

senior officers in the Selection Grade normally are

considered for promotiono l^oKrishna, learned counsel for

the respondents, however, highUghted that Superintending

Engineer with three years® regular service in the grade
possessing a degree will be eligible for the field of

selection of an Additional Chief Engineer,

6o I appreciate the stand taken by the learned counsel
for the respondentso I have also given a serious thought to
the submissions made by the learned counsel for the applicants
the matter is no longer res integrSo I have acertained at the
Bar g and found that all the three decisions » one Qivision

Bench and two Single Bench decisions have not been taken up i
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before the Hon• ble SupremB Court so fer. Those decisions sre
bindxng on na. I find further thst in sll orders to a

epeciai pay post the individual orders carry mention of a
special pay because of arduous nature of the job of the post.
It is only here in this case that the special pay has been
grantsd as part of a scale of pay for an Additional Chief

tngineer. That apart, as Shri Rama Krishna, learned counsel
Tor the epplicsnt has mentioned, there are too components in
the definition of special pay under r.R. 9 (25), Speoisl pay
means an addition, of the nature of pay, to the emoluments
of s post granted in consideration of (a) the specially arduous
nature of the duties; or (b) a specific addition to the uork
or responsibility. As regards the first consideration for

payment of speoisl pay for specially arduous nature of duties,
it oould be argued that that uould not be part of psy.But,
then as mentioned above that such payment of speoisl pay is |
usually found in individual orders to a post m,d not as a
part of scale. Therefore. flr.Rama Krishna's argument that '
the alternative.oamely, a specific addiUon to the uork or
responsibility, in this parUcular osse. has appeslsd to me ^

be no charm in

granung offseleoUon 9«de if the selection grade Superintend
ing Engineer continued to be in the same pay scale even on
promotiono

7. For the reasons elaborately disoused in the orders
cited above, uhich I follou uith great respect. I have no
other aiternati>n except to aliou this Original AppUcation,

a. In the result, the Original Application is allousd.
The impugned order Annexure-A-, ia aet aside. The respondents
are directed to treat the pay of Rs.400/- as part of the
higher pay scale uhile working on the post of AddiUonal
Chief Engineer and on that premise this should count towards
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calculation of pension and other terminal benefits

The parties shall bear their pun costso

(No Sahu) -ioh-l']-]
fleraber (A)
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