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ORDER

Hon'hle Dr. Josté P Verghese, Vice Chajrman (J)
/

These “petitions arises out of substantial
ai1egations from the respondents that the petitioner
» has adopted a strategy of initially seeking casual
Teave on  the ground of sickness and.has run away to
BeThi from where he was seeking casual leave on
sacurity reasons. The stand of the petitioner was
”!D‘ that he has done 0 not as a strateée& nor did he run

away to Delhi rather he was on the run.

2. It is an admitted fact that on 10.5.1996 the
petitioner who was the Secretary to.the Government of
Assam, Personnel, Finance, Excise, Science, Technology
& Environment, General Administration and Secretariat
sdministration Debartments made an appW%cation' far
leave on the ground that he has been Fee1ﬁng extremely
unwell quite for sometime reduiriﬁg immediate medical
treatment at A1l India Institute of Medical Sciences
for identification of his ailment if any, as, inspite
of treatment at Guwahati, no perceptible Jimprovemant
could be achieved. He sought headguarter leave on
this ground from 11.5.1996 onwards. After reaching
De!hi he wrote a letter addressed to the Secretary to
the Government of India, Ministry of
Personnel/Ministry of Home Affairs with a copy to the
Chief Secretary to the Government of Assanm, ulgl
20.5.1926 sfat;ﬁg therein that tge petitioneF nad  to

Tleave Assam on 12.5.1996 on leave on security around
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as he had been receiving on telephons freauent threats
to his Tife and to the lives of the members of his
family and propérty. It is clear from the statement
of facts by the petitioner that he admits these facts
even in  this  petition and the same are not

controverted by the respondents either.

3. In Qiew, of these facts, the respondents
issyed an order of suspension on 9.8.1996 stating
therein  that the grounds stated 3in his  leave
application 1is false and this has come to Tight that
his i1Tness and {hat he required to take treatment at
811 India Institute of Medical Sciences at Delhi, from
the Tetter addressed to the Central Goﬁernment, copy
to the State Government on 20.5.1996, wherein the
petﬁtiongr himself has stated that the circumstances
in which he had to Teave b&ssam was not for medical
check up but on security grounds. This according to
them amounted to an act on his part wisleading the
Government of Assam reflecting  seriously on the
conduct and integrity of the petitioner.  The recital

part of the said order is reproduced herebelow:

Whereas, in-his casual Teave épp]ication
dated 10.5.1995 Shri Niranian Ghose, IAS. the
then Secretary to. the Government of Assam,
Personnel, Finance, Excise, Science, Technology
and Environment, General Administration and
Secratariat Adminiétrat%on Departments stated

the following:

S
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"1 have been feeling extremely unwell

quite for sometime requiring immediate
medical treatment  at A1l India
Institute of Medical Sciences  for
jdentification of the disease. if any
as inspite of  treatment here at

Guwahati no  perceptible improvement

could be achieved.

1 proposa to go on casual leave from
13.5.96 (FM) for a period of ten days.
Thié may kindly be approved with
permission for headquartér Teave on

11.5.96 accordingly.

Aind wheréasn in his Tetter dated
20.5.1996. . addressed to the Secretary
to the Government of India, Ministry of
Parsonnel /Ministry of Mome Affairs with
a copy to Chief Secretary to the
Government of Assam,  Shri  Niranjan
Ghose, Camp New Delhi has interalia

stated the following:

"I have the honour to state that I had
to leave Asgém on 12,5.1996 on leave on
security ground as I had been receiving
frequent threats to my 1ife and lives

of members of my family and property.”



and ﬁhereasg it iz  evident that when Shri

Niranjah Ghose, TAS stated 4in his casual leave

abp1icatﬁon dated 10.5.96 that he wanted to proceed
ﬁ@medﬁate]y to' Delhi for medical check up at &11 India
Institute of Medical Sciences it Qas not based on fact
and it was an act on His part nisleading the

Gavernment.

tnd whereas, any such action on the part of an
IAS officer is a serious reflection against his

conduct and integrity.”

4, After receipt of the said suspension order
whi]e.ét Delhi, he made an appeal under Rule 16 of the
A11 India .Serv{ce (Discipline and Appeal) Rules 1969
and the respondents rejected the said appeal summarily
on 25.8.1996, Before the said appeal against the
suspension order was dispased of, the respondents
issued a chafgesheet against the petitioner on
17.9.1996. The petitioner in 0A No. 1973/86 s
challending the Tegality of the suspension order dated
9.8.1996 and the order rejecting higk appeal dated
25.5.1996 while in 04 No. 2066/96 the petitioner is
challenging the chargesheet issued against him on
17.2,1996 itself. MWe have heard both the O08s

togathear.

5. Before dealing with ths groundszin this 0&
the broad facts as perceived by the petitioner and
stated by him in his 0& as statement of facts are as

follows:

(13
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During 1993-95 the applicant wés> pested  as
Secretray, Finance, Personnel . éenera1 ddministration,
Secretariat Adminitration, Excise, Science Technology
2 Enjﬁrohment Depértments. Prior to this he was Joint
Secretary, Finance with effect fron 3016*1991. It is
during the pericd when Shri Hiteshwar Saikia was the
Chief Minister of Assam that the pétitioner had a
peaceful career and his illegally withdrawn promotions

were rectified. By a coincidence. the suspension

arder and some criminal cases filed on certain

allegations against the petioner, were all quashed at

the instance of the Hon'b High Court/Tribunal as tha

casé may -be, and the table was clear for Chief

. Minister Saikia to rectify the mistake., Unfortunately

the Chief Minister expired in  #pril 1996  :and
thereafter the petitioner started receiving telephone
callé threatening his 1ife , Tives of his family
members at the instance of the third parties.

Oﬁ 8.5,1996 the Joint Secretary o the
Government "of Assam intimated the petitioner in
writing that on tHe basis of the report received from
Inspector Genaral of Police (SBY, fssam the security
of certain top bureaucrafs_has heen stepped up and
they are considered  to be vulnerable and the Tletter
directly addressed to the petitjohér mentions  Ffour
ather officers of similar rank as well with a note
appended thereto that they are advised to take all
care and . precautions as are‘requ$red to beltaken by
then individuzlly to facilitate their secuirty for

which the . DGP have been asked to take necessary
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action. It is alsoc worth mentioning that three other

officers who have been referred th in the said letter

have also run away from Assanm alongwith the petitioner

and one has retired since then fhe other two are under
suspensibn. It is also worth mentioning that IGP who
is said to have given the said report has also been
killed suhseduent?y on 21.9.26. The Tetter to the
Joiht Secretary to the Government of Assam dated

8.5.1996 s aQai]ab]e at page 34 of the paper baok.

7. On 9.5.1996 the acting Chief Minister of
tssam advised the petﬁtﬁohér verbally to proceed on
WeQQe because of the security threat and “there is
some report that vou, Ghosh will be kﬁ&napped for a
ransoﬁ ofv Rs. 2 crores; collect prescribed Tleavs
application Fﬁrms for submﬁssjon of regular Teave.”
This fact that the petitioner had collected. the Teave
appTication form énd that he was proceeding on Tlsave
was known to the third parties and there wersa
threatening calls “over the phones and on 10.5.,1996
again the petitioner had conversation with the said
Acting Chief Minister of Assam and he communicated
these facts to the Chief Secreta}y as well ‘as the
Additional Chief Secretary. (The then Additiﬁna1
Chief Secretary i; .tha present Chjef Secretar; in
Assam). The petitioner submits that it is under these
circumstances that he<made an application for Tleave
hot on the ground of security but on the éround of

ilIness with effect from 13.5.1996. (It is pertinent

. to note that 10th and 11th May 1996 were holidays).

Om 11.5.1996 the applicant's sonﬁ"dauéhter and

daughter-in-1aw alongwith  their arand child Teft to
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Calcutta, and thereafter on 12.5.1996 he despatched

his Qﬁfe tolCa1cutta surrup£iciously and on 13.5.1996
himself went to Delhi via Bombay épprehending danger
in case he left for Delhi’directly. According to the
petitioner the new Chief Minister took over on
14.5.1996 and it was reported that thers were series
of untowards incidence that took place thereafter
including {he murder of four important personalities
(shri S.K. Deh, IPS, IGP included as wmentioned
above) . The petitioner further alleges that as
apprehended the miscreants attaked his house at
Guwahat i on »18,9.1996 and  again on  20.9.1996
indicating thereby his apprehensions were nathing but

real.

8. The rgépondents filed a short reply, both
the Central Government  as  well as  the | State
Government., None of the respondents have denied these
facts. On the contrary on behalf of the State of
Assam it was stated that, had there been any serious
threat to his security he shouid have intimated the
Government who would have made proper arrangement to
safeguard his security and that of his family membars
and protect his property, as admittedly the security
for the petitioner had been stepped up:; Instead, the
petitioner sought to mislead the Government and went
away to Delhi on the prétext that he is Weav?ng far

medical check up.

Tt
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9. Since we are considering both these O0Ofs
together on facts, we will have to deal with the
arounds separately as the orders challenged in  both

the Q4z are different.

ks ;tated above in the b& No. 18973/96 the
petitionar is challenging the suspension order as wall
as the. Order of the Central Government rejecting his
appeal which he preferred under Rule 16 of the All

India Services (Discipline and Appeal) Rules 1969,

The first around that the petitioner  Thas

submitted to this Court was that the petitioner has a

justifiable reason to leave Assam and it s
unfortunate that his perception arising out of the
total circumstances wﬁich he found clearly that his
and his family members Tives and property was not
safe, was not shared by the }espondents. He bonafide
Ee1ﬁeved that he could not.stay in  Assam  and  in
accordance with the warnings g¢iven by the Joint
Secretary against his stayin Assam., on the basis of
the reports by_ I1GP as well as DGP, he had no option
but to ‘get out of the place and that in no way
constitute a misconduct. The learnsd counsel for the
petitioner has also stated that*services under the
respondants dogs not automatically méke the petitioner
surrender the fundamental rights guaranteed to every
citizen under the Constitution of India. The
fundamental rights such as Right to Fquality and Right

to Life are the Teast surrendered rights just because

i
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the petitioner had subjected himself to the pleasura
of the President under Article 310 of the Constitution

-

of India.

-+

10. Hon'hle Supreme Court in Kamé$hwar Vs,
State of Bihar reportad in AIR 1962 SC 1166 at 1170
stated that\after entering service, he does not cease
to be a citizen of India nor disentitles himself to
the rights conferred in &rticle 19 though the nature
of the duties which governments servants have to
discharge might necessarily involved restrictions on -

some of these within the purview of Clause 2 to 6.

It is wprth rememheriné that it was only during
emergency by an Qrder under Arﬁic]e 358, suspangd  the
operation of. Article 19, But Article 359 prghibﬁts
that a Presidential o}der_canmot suspend the rights
given under &rticle 21 and 20. This was added by the
44th Amendment Act of 1978 supérsedﬁng the view the
Supreme Court had taken in case of Administration Vs.

Shukla AIR 1976 SC 1207 wherein it was held that

Chrticle 21 is superseded once an ordsr qnder Article

359 is passed and the dei2inee loose its locus standi
to regain  his Tliberty oh‘any ground., Hontble Supreme
Court has clearly asserted the wiew that it can hardly
be'ﬁontended that government servants while, entering
inte a contract ofvemp10ymént under the State have
waived their Fundamental Rights: vide Ghosh Vs,
George.AIR 1963 SC 913. Thus, Article 21 is available.

to not only to citizens but also to all persons.
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The Right to Life now enunciated by Qon‘b]e
Supreme Court, primarily means surv#va1§ yat it has
alsc been interpreted to mean something more than
survival or animal existence {vide Rav Sant Ram AIR
1960 5C 9372: State of Maharashtra Vs. Chander Bhan
ATR 1083 P 803 at Page 1 & 20). Thus Right under
trticle 21 would . include Right to Tive with degnity;
so has been held in Frances Vs. Union Territory (AIR
1981 SC 746 at Para-3). It has further been held to
include a1l those éspects of 1{fe which go to make a
man's 1%fe neaningful complete and worth Tiving., This
positive aspect of Article 21 has bhean elaborately
dealt with in the éoncurringbjudgement of Mohan J in
1.p. Unnikrishnan Vs. State of Andhra Pradesh
reported in (1993) 4 SCQ 111. It is therefore beyond
any doubt that a Government emplovee can still keep to
his bosom the rights contained in article 21 of the
Constitution of India even on an occasion when he has
to decide between thé call of the duty and the Right

to Survival.

11. 1In the circumstances of the case we have no
hesitation to hold that the petiticher had sufficient
justification as stated in his appWicgtipn.to acted:
in the way the petitioner had actually act: we may
also consider that there may not be a misconduct in
the circumstances and we are also inclined to hold
that the— petitibher had not  surrendered all his
fundamental rights eséecﬁa11y those available to him
under Article 14 and 21 gf the Constitution of India.
Vet we are of the view that these grounds are not

legitimately avéi1ab1e tae the petitioner for “the
Vs
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purpose of setting aside a  suspension order.
Admittedly the suspension orders have been issued
contenplating & depértmenta1 inquiry in accordance
with the rules. 811 these grounds are available to
the petitioner as a defence in the ensuing inquiry.
Therefore, we are of the considerad opinion that the

impugned orders dated 9.8.1996, and 5.8.1896 cannot he

quashed on these grounds.

12.  The petitioner next advanced the arguments
that the suspension order on the face of it is
punitive and the order rejecting his appeal does not
state any reason and for that reason the appellate
order also needs to be guashed éincé the respondents
hévé a statutory duty to deal with the appéa? of the

petitioner under Rule 19 and pass a speaking order.

The respondents on the other hand submitted that
it is well settled principle that a Court or a
Tribunal would interfere with an order of suspension
in Timited circumstances. They wére relying on  the
decision of the Hon'ble Supreme Court in UP' Rajva
Krishi Utpadan Mandi Parishad Vs. Sanjiv Rajan 1993
Supp (3) SCC 483 and stated the circumstances in which
a suspension order can validly be challenged as ’1)
where it is passed malafide, 2) where it ig passed by
an authority not competent to suspend 3} where the
pre-conditions prescribed by the relavant rules are ex
facie not shown to be satisfied and 4) where the order
of the suspension s punitive on the face of it or
become punitive in coursze of time because the purpose

of making it viz. to conduct disciplinary proceading
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is not acﬁieved on  account of failure to ‘serve a
- ™~
chargesheet or on account of ihordinate delay in
completing the proceedinas., In the reply filed by the
respondents doés  not ‘deny the allegations  and
statement of facts made by the petitione%ﬂ rather in
{he said affidavit it is stated that the suspension
order contains facts "prima facia" astablishing a
misconduct. But the suspension order on the face of
it, it is abunduntly clear, that it s punitive: the
narratiVQN part of the suspension order 1is crystal
clear that ths respdndents are making imputations and
and conclusions. | Nowhere on the face é% the
suspension order it is stated that findings/ recordea
thergin are only a "prima facie'finding. The notion
that it s only a fprima facie™ ., ds  finding

supplemented hy the respondents now by  their
affidavits and ?rgumants, There is nothing to show on
the face of the order that the findings recordad

therein are only ‘prima facis®.

13. Tt is well settled Taw that wﬁen a pdb]gc
authority passes an order, it shall be understood as
to what Js stated on tﬁe face of the order and it
shall not be permissible for the respondents to submit
or change the import of the same by subsequent

affidavits or by arguments.

14. Our attention is drawn to the rulling of a
Division éench of this Court in A. Vedaschala
Mudaliar V. The Central Road Traffic Board,Madras and
another (1948} I M L J 322) . It was held in that case

that the impugnad order therein could not be supported
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as one passed in the eiercise of powers conferred by
Rule 149 of the Rules framed under the Motor Vehicles
tct, as it did not appear on the face of the record
that the Central Road Traffic Board was purporting to
exercise a power conferred by the said Rule., The

Bench observed thus:i-

" ...It does not appear on the face of
the record that the Central Road
Traffic Board was  purporting to
e%ercﬁse a power conferred on it by
rule 149, The order was bothkin form
one substance an order allowing anh
'appeaT by the second respondent. It
iz well estabWisHed that it is not a
good return to a_ru1e nisi for the
issue of a writ of certioirari “tb
state that the order is justified on
‘faet not contained in the order. This
court cannot take notice of any fact
which does not appear upon the face of
the order (vide Ha]sﬁury, Hailsham
Editor, Volume IX Page 889 and The

Ring ¥. Licton (101 E.R. 189,

15. Reliance is also placed on the dictum of
the Supreme Court in Mohinder Singh Gil1 V. The Chief
Flection Commissioner, New Dé1hi (4IR 1978 SE 851)
wherein it was hold that when a statutory functionery
wakes an order based on certain grounds,. its ;a1ﬁdi£y
must be judged hy the reasons co mentijmned‘and cannaot

be supplemented by fresh reasons in them shape of
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affidavit or otherwise. The Supreme Court pointed out
that an order and in the hegiﬁningj may, by the ‘tﬁme
it comes to court on account of a challenge, get

validated by additional grounds later brought out, if

such 2 coiurse is psrmittad.

16. In view of these fact% we are of the firm
opinion that the facts stated in the narrative portion
of the suspension order clearly indicates that the
ordar is punitive."These narrations have already bean
reproduced above.  The respondents themselves have
stated that this Court can set aside a suspension

order if it finds that the said order is punitive on

the face of it. It is true that the suspension order

has been -issued stating therein the departmental

proceedings are vet to be drawn up. That does not
mean the findings recorded 05 the face of the orderis
only 'prima facie'finding; in our view the impugned
order is nothing but punitive. The respondents could
not have passed such an order without holding =2
departmental ingquiry and after his being found
guiltyszan order of suspension could have been passed
then, if the rule so permits;. That was so held by the
Supreme Court in the case of R.P. Kapur vs U.0.1 (AIR
1964 sC 787).

17. The betitioner has submitted an éppea1
against the said order on 17.8.1996 substantially
stating therein almost all the"a{Hegationg recorded in
paras 5 to .7 and 9 to 11 above and justifying the
reasons and circumstances for which he had to leave

the State of Assam. The said appeal is preferred
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under Rule 16 of the A11 India Services (Discipline
and fppeal) Rules 1969. Tn accordance with suby ¢lause

(i) of Rule 16, an order of suspension made or deemed

to have been made under Rule 3 i3 an appealable order. -

Rule 19 gives details as to how to consider an appeal.
Clause (i) of Rule 19 refers-to the consideration of
appeal, in case of an appeal égainst the order_of the
State Government itself impbses any penalty specified
in Rule 6, while clause (ii) refers to an appeal

against any other order specified in Rule 16: and in

accordance with the said sub rule, "the Central ®

Government shall consider a1l the circumstances of the
case and wmake such orders as it ma? deem just and
equitable.™ It is under this provision that the
respohdeﬁts have rejected the appeal of the petitiocner
on 25.9.1996, The submission of the petitioner is
that the said fejection order is not in’ accprdance
with the rules in as much as it does not state any
reason to show that  the Central Government has
considered the appeal keeping in view of .all the
circumstances o% the case. . The order on the face
of it does not indicate any reason why the appeal has
beenﬁrejected axcept that‘it only refers to the fact
that they Have received paréwﬁse comm@ﬁts from the
State Governmenmt of Assam and the Central Government

has carefully considered the same, The “comients”

" referred to by the Central Government in the abowve

said rejection order, is given at page 75 of the paper

book. In the internal page 5 of the said comments

deals with the present issue at hand.. Tn the saijd

‘comments dated 10.9.1996, the Government of Assam had

stated .. 0., in this connection. it is to be stated

-
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that the around 0? suépension has been clearly stated
in the suspension order itself. - 8hri Ghosh  has
deliberately mislead the Government in his statement
contained in his casual lTeave application dated
10.5.96 ‘and there was no justification for him to do
S5O0 rveenss On the other hand he wmisled the
Government. If is totaly unbecoming on the-part of
the A11 India Services Officer and particularly an
officer of his seniority and experience inasmuch as hs
was Secretary to the étate Govérnmentﬁ holding charge
of many departments of the Government. He has proved

-

himself to be totally unrealiable and to be Tacking in

w

integrity.eecersoe

Thus it ES seen that comments sent by the
Government of Assam is  again an imputation of

misconduct and unequivocal. It has been stated that

these imputations are the grounds of suspension and

therefore the order of suspension cannot be revoked.’

Under Rule 19(ii), the Central Government has to
dispose of the appeal filed under Rule 16 and the
order passed under Ruls 19, the Central Gavernment has
stated no reason for rejection of the appeal except
that they have received comments from the State

Government and they have gone through the same. In

the absence of any specific reason by the Central .

Government on the face of the order, in the
circumstances, the reasons stated by the  State
Governments in  its comments should be taken as the
reasons for rejection of the appeal by the  Central
Government' and since the comments of the Stats

Government indicate that the suspension order has baen
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issued for committing a misconduct, the rejection of

the appeal shall also be considered that the order ﬁf

suspension  was issued due to commission of  a

misconduct. By adopting the comments stated by the

" Stale Governﬁént, the Central Government has renderéd

the order rejecting the appeal as well punitive.

In the circumstances we have no hesitation to
quash both the orders viz., the order of suspension

dated 9,8.1996 and the order rejecting the appeal

dated 25,2.1996, holding that they are punitive %n

substance.

18.The wmain .ground of | challenge, in  the
agp]ication challenging  the chargesheet  datad
17.9.1985 ds  that the patitioﬁer hMas  Justifiable
reasons to tell the State Government that he is
proceeding  on 1§avg for treatment at Dalhi instead of
telling the State Govarnment that he is proceeding to
Delhi due to his real aporehension of security being
in danger not only of himself but also of his family

and property. For the reasons stated above in para b

-7 and 9 - 10 while dealing with the challenge to the

suspension order, we have dealt with this ground at
Tength. _For the same reason wiz. that these
justifications which the vetitioner would advance and
the ground that there iz no misconduct dnvolved in
this case and that his fundamental rights contains in
Article 14 énd 21 of the Constitution of Tndia, are
all =ti11 avéi]able to him. Petitioner can still set
up those 'defEhces' which are available to him to be

advanced during the disciplinary proceedings. We
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cannot presune at this stage that the petitioner is
unlikely ts ~éet a fair opportunity to advance these
defences, once’the inquiry starts, at‘any place other

than within the State of assam.

In view of these find%nééﬁ we are inclined to
dismiss the application in OA NO.. 2066/96 for the
reasons that no valid ground has been raised by the
petitioner to quash the disciplinary proceedings at

this stage of issuance of the chargesheet.

19. We would Tike to clarify what would be the
combined effect of er acceptance of 0.4, Mo,
1973/96 and rejection of the 0A 2066/96 The foTlowing

directions are therefore, issued:

0 In 04 1973/96 is allowed subject to the
follawing  directions, that  follouws

hereinbelow:

2} QA 2066/96 is rejectedto the directions

given herein below:

3) Directions are issued to the respondents
to  pay thg subsistence  allowance
admissi51e to the petitioner during tne
pendency of the suspension order viz.
between 9.8,1996 till todate and also a
direction s issued to the resbondentS
to pay the salary for any other period

not paid~ to the petitioner, after the

incidence referred to in this petition
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had arisen. This shall be done

forthwith in view of the serious ailment
the petitioner 1is suffering Nnow ,

resulting in hospitalisation,

since the disciplinary proceedings are

allowed to be continued and in view of

the fact that the petitioner is to be.

superannuated on 31.5.199?5 a direction
is  also being igsued  that lthe
respondents shall comp1ete- the
disciplinary proteédﬁngs within eight
weeks fTrom today i.e. at Weast_ two
weeks prior to his superannuation and
pass . gppropriate orders and communicate
the same to the petitioner. In the event
the discipliary proceadinags areg not
complete within the stipulated psriod.
the pending proceedinags shall stand
abated. The petitioner shall fﬂ11y
cooperate with the respondents for the
timely  completion of the pending

procesdings.

The respondents are also dﬁrected to

consider the facts and circumstances of

the case and the findings recorded Ain

this case and in view of ths present

dncapacity and hospitalisation of the

petitioner in Delhi and pass an order

forthwith that the headguarters for the

- 8
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purpose of pending inquiry shall be
anywhere other than North Fast and

preferrably at Delhi.

With these directions these 0As are disposed of

and no order as to costs.

(S.P. Biswesr™ " {Dr.Josd P Verghese)
Member (8 - « Yice Chairman (33

*Mittal*



