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R.K. AHOOJA, WErnBER ^A^

The applicant who is an Assistant Administratiue

Officer in the pay scale of Rs. 237 5- 3 500 is aggri.eued by

the action of the respondents in not considering him for

promotion to the post of Administrative Officer in the

scale of RS. 30 00-A 500 in the office , of Films Division.

The case of the applicant is that he is number one in the

seniority list. A vacancy of Administrative Officer ^A.O.

for shorts became a-v a i 1 a b 1 e on 31 . 8 . 1 99 2 when he was asked

to look after the work of that post in addition to his

own duties. This arrangement prevailed till 2A.3.1993.

As per rules, the post of A.O. is to be filled up "100?

by promotion, failing which by . transfer on deputation,

from the category of Assistant Administrative Officers

^for short-- A. A.O. 1 with seven years service". The'-appli--

cant acquired the requisite seven years experience as AAO

on 31.12.1993 but the respondents in the mean time, on

30.9.1993, appointed one Shri U.K. Malhotra as ' A.O. on

deputation for a period of three years under the "failing
-hich clause". Shri nalhotra thereafter sought premature

repatriation and was relieved on 19.6.1996, whereupon the

applicant was again asked- to look' after the duties of the

post of A.O. A requisition was however sent by his Ministry
to UPSC on 1 2 . 7 . 1 996 for filling up the post of A.O., from

amongst eligible can.didates and' two names rthat of the

applicant and another at S.No.2l were -sent. It was however
made clear that th
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and further that no ST candidate ui a i 1 a b 1 e and. Shri

C.L. Oogra 'Respondent No.A"* would become eligible^ only

on 1 .10.1996. Houieuer, the UPSC requisitioned the ACRs

f  Shri Oogra also. It is the case of the applicant that

Shri Oogra was not eligible for consideration to the exclu

sion of a general candidate and- therefore he has sought

a  direction to consider his claim for promotion.

2. Respondents 1 ,. 2 and 3 in reply haue' stated that

there are two posts of AOs, one at Bombay and one at Delhi.

The Delhi post fell vacant w.e.f. 1 .9.1992. Since none

of the officers in the feeder grade of AAO had the minimum

seven years service on that date, the post was filled up

by the "failing which" method of transfer on deputation..

The deputationist left on 19.6.1996. According to the

AO point roster prescribed by the DOP&. T, there was a carry

forward reservation for ST category in the third year which

point is inter - changeab1e with an SC officer. A meeting

of the DPC presided over by a Wember of UPSC was held on

2A.9.199 6 and Shri C.L. Dogra was found to be the only

eligible officer belonging to SC community and has since

^  been recommended for promotion to the post of A.O. However,

as per the interim stay granted by the Tribunal, the reco

mmendations of the DPC have not so far been acted upon.

We have heard the counsel on both sides and also gone

through the pleadings on record. The written briefs sub

mitted by the parties have also been perused.

3.. In short, two issues arise which - need to be

decided. The first point is that in -case, a vacancy is

filled up by deputation then is it to be counted against

c o n t d . . A ' -
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the roster point or nof Secondly, uihe ti^^hryin the instruc-
-. -■i'tions of the DOP&T regarding the cut-off date for eligi

bility, the relevant year is the year in uhich the vacancy

occurs or-the immediately preceding year. The first contro-
versy may noui be discussed.

The respondents have with their reply annexed

a  copy of the roster being followed by them ' R -1 according

to which, when the 1 988 vacancy was reserved for ST, as

none was available it was carried forward to the next

vacancy which occured in 1991 . At that .time also, no one

was found from the ST community and hence it was to be

carried forward to the third year when it was to be inter-

changeable with SC candidate also. This is the point at

which the controversy arises. As mentioned earlier, the

next vacancy arose in 1992 but since none of the candidates

from any of the communities was eligible, it was decided

to fill it up through the second method, viz. , "deputation".

The deputationist left in 1996. The case of the applicant

is that the 1992 vacancy which was in 1993 filled up through

deputation exhausted the third carry-forward and therefore

in 1996 the vacancy was to be treated as unreserved. It

CD has been- argued on behalf of the applicant that the contin
gency for filling up the post by deputation aro.se precisely

because no ST or SC officer was available in the feeder

grade and hence, an opportunity for filling up the post

through reservation, having been provided, the same ought

to be set off against the third carry over. On the other

hand, the case of the respondents is that since the rules,

do not provide for reservation in the case of posts filled

.. . 5 / -
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by deputation, vacancies so filled are Nfu tside the purvieu

of the 40-point Roster. We find merit in this contention

of respondents. The Government of India orders regarding

reservation extracted in the Brochure on Reservation for

SCs and STs in Service (MHA OW Mo.1 6/2/67-Es11.C, dated

27.9.1967 AND D/o Personnel & A.R. OM No.36021/6/75-Estt.SCT

dated 9.10.1975 - copy taken on record) show that reserva

tions do not apply to posts filled by deputation even though

instructions exist that SC/ST candidates who are eligible

to be sent on deputation should also be considered along

with other eligible employees for such deputation. ' Deputa

tion by definition is a temporary and- transit phenomenon

adopted either because the post itself is short-term or

because primary methods of filling up the posts, either

by promotion or by direct recruitment or both, are not

feasible. The deputationist comes for a specified period

and then leaves for his parent cadre. He thus fills in

a  gap temporarily and is not counted against the permanent

employees of the borrowing Department. If it were otherwise

then in the present case it would have been incumbent upon

the borrowing au.thority to call for suitable deputationists

on a community basis. This was admittedly not done and

hence there was no reservation in filling up of the post.

We have thus no doubt that the vacancy of 1992 cannot be

counted in the 40-point Roster and for that reason cannot

be set off against th^e third carry-over of the ST vacancy".

This carry-over would occur only in the 1996 vacancy when

the deputationist went back to his parent cadre.

contd...6/-



V

o

-  6 -

OA NO.2034 /96

5.' The second controuersy relates to the cut off

date regarding eligibility. It is the contention of the

applicant that as per the DOP&T instructions, the cut-off

date pertains to the year preceding the year in which the

vacancy arises. The respondents contend otherwise. To.

determine the correct position, we may take a look at the

relevant Govenment order. The DOP&T O.W. No.22011/7/B6-

Estt.fO'* dated 19th July, 1989 ''copy taken on record'* on

the subject of eligibility of officers to be considered

for promotion by DPC - fixing of crucial date of - reads

as followst-

it has now been decided that while holding

DPCs during a year, the crucial dates -for determining the
eligibility of officers for promotion would be prescribed
as under:-

'i1 1st July of the year in cases where ACRs

are written calender yearwise; and

'ii) 1st October of the year where ACRs are
written financial year-wise. ,

In the present case, the ACRs are written financial year-

wise and hence the crucial date will be 1st October of

the year. There is no mention that t h.i'^j.-- will be the previ-

ous year and hence the obvious literal meaning that it
u

will be the 1st October of the year in which the vacancy

occurs. In case the intention had been to fix the cut

off date in the previous year, then this would have been

clearly mentioned in the afore-quoted instructions. The

Id. counsel for the applicant has argued that this Tribunal

has already come, to the opposite conclusion in OA No.666/95

jj 01 . We have perused a copy of that order

contd. . .7/-
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dated 25.1 0.1 995 and find that neitheiWia issue arose
there«nor uas it ansuered, slhce the uhele cohtr.uers,

■revolued around relaxation of the dualifyin, service .nich
„as alloued b, the respoodents in so»e cases and not others.
The subseouent. Contenpt Petition No.iaa'96 also gives no
indication regarding the interpretation of the OOPiT
instructions regarding the cut-off date. Ihe applicant
has also cited the Judgenent in 0« No.l6C0.'95 delivered
on ath October, 1 996 also by a Bench in .hich both of us
uere part,. »e have gone through that order once again
and find that the issue there uas entirely different.
The DPCs there uere held in the year 1994. for vacancies
arising from 1 982 onuards and the controversy uas uhere
the cut-off date should be 1st October and uhere it uould
be 31st December. The afore-quoted instructions of 1969,
in so far as prospactive vacancies are concerned, hai
no such' problem. Hence, ' the aforesaid orders in OA No.
1600 / 95 haue no bearing on the issue raised here. ti

0. We thus find, on the ba'sis of above discussion,

th\t firstly the carry over -of ST vacancy covered the 199B

vacancy which was the third year and could thus be exchanged

for the. SC reservation. Secondly, the cut-off date was

1st October and since the respondent No.A had. already

completed the gualifying seven years service prior to that

date and even prior to holding of the DPC, hi s—c.o nsideration

could not be faulted on the ground that he was ineligible

in terms of gualifying service. We therefore find no merit

in the 0.A-. which is accordingly dismissed. No costs.
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