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Mayur vinar PhasG II, ngw UGlni .. Applicant

(By bhri A.K.TriVGdi , proxy for bhri A.K.BGhGra,
AdvocatG)

VGrsus

Union of India, through

1 . bGcrstary
UGpt. of Urban DgvgIopmGnt
rNirman Bhavan, ngw UGihi

2. Jt. bGcrGtary (Admn.)
UGptt. of Urban DgvgIopmGnt
Nirman Bhavan, Ngw DGlhi

3. DirGCtor bGnGral (works)
CPWD, Ngw UGlhi

4.'ChiGf EnginGGr, ND ZonG 1
CkWD, Nirman Bhavan,.Ngw OGlhi

5. bupdt. EnginGGr (Hqrs.)
UTf ICG OT Ut;(,NDZ.—i )
Ngw OGihi-ii .. PespondGnts

(By bhri K. C. D. (iangwani ,■ AOVocaLG)

ORDER(oral)
B y K G 0 d y, J . -

X'ThG applicant was appointGd as Assistant in CPW'D

during iaai . Hg tGndGrGd his rssignation by iGttsr

datGd 24.ii .a4 and sGnt it for approval to thG concGrnGd

ai-i i-Dor 1 t,y. ins said roquGst was madG on thG ground of

-Ot"' dpiTiGstic c i rcumstancGs. Hg, has withdrawn his

resignation by iGttGr oatGd 3.2.95 and also rsquGStGd to

trsaL it as tschnicai rssignation undGr thG rGlGvant

SGrvicG rulGS to GnablG thG bGnGfit of past SGrvicG in

thG riGw post to which hG was appointGd in CblR.

MGanwhi iG, thG appl icant rGCGivGd iGttGrdatGd 9.2.95 by
which chG rGspondGnts had accGptGd thG rGsignation of
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the applicant and rejected the request to treatVij/ as

technical resignation. It is also the plea of the

v- applicant that he was not paid salary for the period

from 3.i ,95 to 30.5.95 on the ground that his

resignation was accepted and he had already been

relieved. The present OA is therefore filed to declare

that his service from 3.i0.9i to 30.5.95 as Assistant

should be carried forward and treat the resignation as

technical resignation under Rule 26(1) of COS (Pension)

Rules (for short, the Rules) and for direction to pay

salary from 3.1 .95 to 30.5.95 with interest s iBife till

the date of payment.

2. It is the case of the respondents that Rule 26 of

r
the Kuies, has no appncation as appl icant tendered his

resignation on his own volition and the same has been

accepted. It cannot also be treated as technical

resignation. It is also averred that the letter dated

9.2.95 seeking withdrawal of resignation was not

unconditional. It is also contended by the learned

counsel for the respondents that the applicant had been

selected and appointed in CSIR after he had tendered his

V  resignation and the application for appointment to that
A.

post had not been routed through proper channel , it

would entail forfeiture of his past service.

3. Vve have given careful consideration to the

. .. . f.
pieaaings. Neitner tne appl icant nor his counsel is

present. Shri A.K.Trivedi , proxy counsel requests for

-  " adjournment- when the case was called on the ground that

the counsel for the applicant was unwell. He says that

.  • he was informed of the same by the clerk of the learned

counsel for the applicant. It is seen that several



adjournments were taken on behalf of the applicant, on

one or the other ground. It is a matter of i996 and it

V  is clearly printed in the cause list that no adjournment
shall be granted, we also do not find this request for

adjournment as bonafide as no request for adjournment

was made during mention time in the morning. We

therefore proceed to dispose of the matter on merits,

after hearing the learned counsel for the respondents.

4. The applicant, it is stated in the OA, wanted to

appear in the examination conducted by the C9IR for the

post of "Deputy Stores & Purchase Officer. He therefore

requested in 1993 to permit him to appear for the said

examination. Accordingly by letter dated i3.s.94 no

objection certificate was given to him and thereafter he

appeared in the Combined Admn. Service examination. In

the meantime, however, he tendered his resignation on

domestic" grounds. Applicant has stated that he was

selected in the said examination and decided to withdraw

the resignation tendered by him earl ier. Accoroingiy he

sent letter dated 3.2.95 requesting to treat the

resignation as technical resignation within the meaning

1^' of Rule 26 of COS (Pension) Rules. Admittedly he had

not sent the application through proper channel. It is

necessary- for us to consider Ruie 36 of CCc (penoion)

Rules. Sub-rules (i) and (2) of the said Rule, read as

under:

(1) Resignation from a service or a post, unless
it is allowed to be withdrawn in the public
interest by the appointing authority, entails
forfeiture of past service;

(2) A resignation shall not entai i forfeiture of
past service if it has been submitted to taxe up,
with proper permission, another appointment,
whether temporary or permanent, under the
Government where service qualifies:
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5, A bare berusai of the above provision makes it clear
that unless the resignation is allowed to be withdrawn,
the entire service shall be forfeited. Thus the normal
rule is that on resignation, the entire service would be
forfeited, unless it was withdrawn. The exceptions to
this principle are provided in sub rule (2) and they
are: (1) the resignation was for the purpose of taking
another appointment, (2) with proper permission and id)
appointment should be under the Government. In tne
instant case, we find that except the 3rd requirement,

the other two oonditions were not fulfilled. First, let

us examine whether the applicant had withdrawn the
resignation. The letter of 3.2.96 appears to be one OT

withdrawal of resignatin. But it is not. In that

letter the applicant seeks to withdraw but again to
treat the same as one of technical resignation. He

wanted to treat it as not one tendered on domestic
grounds. Thus for all purposes, the resignation
continued, on one ground or the other without oeing

withdrawn'. The ist condition: The applicant clearly

stated both in the OA as well as in his resignation
latter that it was made oh -domestic- grounds. The 1st

condition being that it should be for the purpose of

taking appointment, the condition is clearly not

fulfilled. The applicant places reliance upon tne

' permission granted by the BE, Hqrs. I. trio objection

was issued by the SE on 13.6.94. This has not been

issued by the Ministry or by the Head of the Department,

i .e. DG/CPV^D. President is the appointing authority Oi

the applicant. Hence the permission should have been

isued by the Ministry as the rule speaks of -proper

permission". The application for appointment snouia

also have been routed through proper channel. Hence, in



our view, the no objection issued on i3.6.94 was noL t.ne
-proper permission" for another appointment, within the
meaning of Ruie of the Kuiea.

\

6. • We are not going into the question whetner i-ne 3ra

condition, namely whether CSIR was controlled by the

Government or not. Assuming the last conaition was

fulfilled, as the other conditions were not compl ied

with, .Rule 26 has no application to the facts or i.ms

case.

7. In view of the above circumstances, applicant s

request for treating the resignation as technical

resignation is not tenable.
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6. It is submitted by the applicant that he has not

been paid salary from 3.i .95 tin he was relieved on

30.5.95. Learned counsel for the respondents submits

that the applicant is entitled for the salary so long as

he has worked in the department even after his relief on

the acceptance of raciue^t on 9.3.95. in t, e

circumstances, we direct the respondents to consider

paym.ent of salary for the period during which he had

worked in the department till he was actually relieved

to join CSIR.

9. Ine VOA is accordingly disposed of. No costs.

(Smt. Shanta Shastryj
Member(A)

V, V . Raj agopa I a Keooy)
Vice-Chai rmanCJ)
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