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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH" %'
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*/bA No.2418/96 alongwith OAs No.2431/96,. 25@8/96,2%523[96

New Delhi, this24th day of October, 1997 :ih
Hon ble Dr. Jose F. Verghese, Vicé-Chairman(J)
Hon ble Shri S.P. Biswas, Member(A) °

S/shri
I. Parmender Kumar

Vill. & PO Tharrampuri,
Surender Kumar

Vill. Mamdiya Assampur,
Dt. Rewari

Bt. Rewari -

T -z,

1 PO Khari ‘

(Harvyana) : -

Dilbag Hussain _ ‘

Vill. Autha, PO Shahchokha

Dt. Gurgaon

Krishan Kumar

Vill. & PO Mokehera,

Ahmed Khan .

, vill. Haijipur, PO Punhama

P Dt. Gurgaon - )

" Pradeep Kumar

Vill. PO Sidhma,

Balwan Singh

Vill. Balour,

Dt. Rohtak

) . Subhash Chand

k Vill. Kharkhoda,

J , Dt. Sonepst

Vikram Singh

1 _ , Vill. Dhasera, PO Bikaner Teh.
¥ . .Rajender Kumar

Vill., & PO Kalwari

DL. Gurgaon

Jai Prakash

Vill. Bhakli PO Kosli, Dt.Rewari

FRRN

TSy s, -

Dt.Gurgaon

[N

Dt.

PRV

Mahender garh

PO Bahadurgarh

Ward No.

0
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Applicants in
OA 2410/96

(All through Mrs. Avnish Ahlawat, Advocate)

0A 2636/96, 24/97, 52/97, 1484/96, 1557/96, 1841/96" '
VWE71/96, 2216/96, 316/97, 894/97, 257/96 and 452/97 " '

f I Naresh Kumar , : N
| Vill. & PO Bharawas - t
- Teh. Rewari ‘ : ' ’
f 2. Umed Singh ;
; Vill. & PO.Sehlang e R
g Teh, Dt. Mahendragarh ' S
; 3. Vijay Singh : ' )
Vill.Tigra, PO Gujarwas -
Teh. Narnaul, Dt.Mshendragarh 3
~ 4. Mam Chand _ S S , .
Vill. Mandhewali, PO Tigan, Teh, Ballaphagarh ¥ :
_ Dt. Faridabad L -
5. Ravinder Sirngh i f
~ Vill. ehelps, PO Rithoj * -
~ Teh. Schna, Dt. Gurgaon i ;
- 6. Basant Ram , . :
Vill. & PO Dhani - “ T
:g_; Teh. Jhajjar, Ci. Rohtak =~ =~ - St -
- : ; - . 3 o N : . '
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7. Pop Singti » :
Vill. PO Badshahpur : A
Dt. Gurgson
8. Subhash Chand
Vill. Lakhuwas, PO Sohna
Teh. Sona, Dt. Gurgaon

. 8. Vikram Kumar

Applicants
1n OA 24%1/96
(All through Advocate Mrs. Avnish Ahlawat)

Vill. & PO Badshahpur, Dt. Gur gaon

Woman Constable Shakuntala A
451, Bawana, Delhi-39 Applicant in OA
2508/96

(Through Advocate Mrs. Avnish Ahlawat)

Pramod Kumar Verma '

58, Ahir Mohalla, Mogis Talab

Bhopal . 7“Applicant in OA
2523/96

(Throughi Advocate Mrs. Avnish Ahlawat)

versus

1. Commissioner of Police
Police Hars., New Delhi-2

Z. Shri N.S. Ranha
Addl. Commissioner of Police
Delhi Police, Delhi

3. Addl. Deputy Commissioner of Folice
East Dt. Delhi

4. Addl. Dy. Commissioner of Police
SouthDt., Delhi Police, Hauz Khas
|
5. Dy. Commissioner of Police
IT Battalion, Delhi Armed Police

SIS i

‘g‘ Kingsway Camp, New Delhi .. Respondents
; I. Shri Manphool Singh : f
{ Vill. Bahar Kalan, PO Mazra Sawaraj i
- Dt. Rewari :
{ 2. Ajay Kumar '
; Vill. & PO Bhrtala
2-; Dt. Rewari
o 3. Naresh Kumar
vy Vill. PO wWeela Heri, Dt. Rohtak ;
b 4. Raj Kanwar . <
o Vill. Navya Gaon, PO Bikanei . :
b Dt. Rewari
[ 5. Anil Kumar
by Vill. & PO Raliawas
E Dt. Rewari
L 5. Jai Prakash
b 137, Ranjit Nagar, New Delhi
.l 7. Ishwar Siaah :
N E Vill. Bachiiod, Dt. Mohindergarh
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8. Sat Pal C ,

Vill. &PO Raqurh o
%Jr' Dt. Bhiwani | ' S~
g, Kanwal Singh v
PO Krishna Nagar,Teh.Narnaul
Dt.Mohindergan@

Applicants _in_ . L
A\ ' 2636/96 ,
(All through Shri\ﬁhyam Babu, Advocate)

Vinod Kumar v . ‘ ‘
vill. Kalaka, PO Majra Gurdass o , .
Dt. Rewari ' - Applicant 1in OA 29/97 =

subhash Chander - o A _ R
vill. PO Mastapur, Dt. rewari .. Applicant in 52/97 t

(A1l through Shri Shyam Babu, Advocate)
vVersus _ S
Union of India, through

I.. Secretary
M/Home Affairs, North Block, New Delhi

2. Chief Secretary '
Govt. of NCT of Delhi, Delhi I

3. Commissioner of Police
¥Police Hars., New Delhi

4, Dy. Commissioner of Police _
Zznd Bn. DAP, Kingsway Camp, Neéw Delhi..Respondents

e - - . N 2t TSR A B AN

Rajesh Kumar Yadav
~Vikram Singh
. Pradeep Singh
Krishna Avtiasr
Vikas Yadav
ved Prakash
Satya Prakash

W l
2
3
4
5
6
. 7
P . 8. Rajesh Kumalr
2
|
2
3
4
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Ramniwas ,
Karan Singh _ :
. Mukesh Raj : o o
Ssudesh Kumar o ;
.- Manish Yadav : B -
Mahaveer Prasad .. Applicants in OA 1484/96

P all c/o Shiri Naresh Kaushik & Arun Yadav, AdVocates,
ho : , 25, Bazar Lane, Bengall Market, New Delhi)

' ' ' Mukesh Singh -
' Vill. Lisan, Teh. Rewari, Dt. Rewaril .. Applicant in

. | | | o - 1557/96
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1. Rajnish Kumar d

Z. Sunder Lal

3. Raibir N
4. Parmod Kumar ' ©
5. Sukhbir . ’

6. Jitender Kumar

7. Prem Chand

8. Rajinder Singh ... Applicants in 0OA 1841/96

(all ¢/o Shri Naresh Kaushik & Arun Yadav, Advocates)

Subhash Saini ‘

Vill. Gurgaon, Garni Mohla, Gurgaon .. Applicant
. in OA 1871/9¢

(Through Advocate Shri Arun Yadav) '

I. Sandeep Yadav
KankaRola, Dt. Gurgaon

2. Igbal
Badhas, 0t.Gurgaon
3. Satya Pal ' -~

Padheni, Gurgaon Dt. .. Applicants in OA ?2?6/96
(Through Advocate Shri Naresh Kaushik & Arun Yadav)

I. Purushotam Singh
Vill. & PO Dakhora, Teh. Korli
Dt. Rewari
2. Mahesh Kumar
Vill. & PO Dakhora
Teh. Korli, Dt. Rewari
3. Subash Chand
Vill. Mandola, Dt. Rewari
4, Sahi Ram
Vill.Seka, Dt. Mahindergarh ..Applicants in OA 316/
97
(Through Advocates Shri Naresh Kaushik & Arun Yadav)

Surender Sirngh - f
Yill. Manuwas, Dt. Gur gaon .. Applicant in 0A BY4/96

(Through Advocates Shri Naresh Kaushik & Alrun Yadav)
versus

1. Secretary

Ministry of Home

North Block, New DBelhi

Chief Secretary

Govt. of NCT of Delhi

S, Sham Nath Marg, Delhi

3. Commissioner of Police

Police Hars., MSO Building p
New Delhi ' .+ Respondents
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1. Naresh Kumar
2. Ram Phal .’ . )
3. Krishan_Kumar : U ;
4, Manoj Kumar, s/o Shri. Suraj Bhan :
5. Manoj Kumar, s/o Shiri Mandhir Singh *
6. Sanjay Kumar
7. Jal Kishan© .. Applicants OA 151/9T
all c¢/o Shri Oinesh Yadav, Advocate, 789, western'
Wing, Tis Hd““Tl Courts, Delhi
versus
1. Secretary -
M/Home Affairs!
- North Block, New [(elhi
i . .
2. Secretary “\\I
Govt. of NC1 of DBelhi
5, Sham Nath Marg, Uelhi
5. Commissioner of Police , o 4 /
Police Hars., MSO Bldg., New Delhi
4. Dy. Commissioner of Police

~Ilnd Bn., Delhl Armed Police, Delhi. . Kespondents

Sushma Yadav
516/5, Mehrauli ’ . e
New Delhi ' .. Applicant in' OA 452/97%
(By AdvocazterShirl Shankar Raju

versus

1. Secretatyt
M/Home Affairs
North Block, New Delhi

Z. Commissioner of Police
Police Hars
MSO Buildifig, New Delhi
3. Addli. Dy. Commisssionetr of Police
IInd South District
P.S. Kauz Khas, New Delhl -

Respondents

(Shri Arun Bhardwaj and Shri Raj Slngh, Advocates for

respondents) it
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& ORDER
Hon’ble Shri S.P. Biswas

: The applicants, 73 in number, in these J6 Original
<:::E£:j>Applications belong to Other Backward Communities (OBC

for short) hailing mostly from Haryana and other'
& neighbouring states. They are aggrieved by (1)
‘?% termination. of their services abruptiy(as in OAs

No.2410/86, 2431/96, 2508/96,2523/96 and 452/97), (ii)
. cancellation of. candidatures after selection (in OAs
Fi 'No.2636/96, 24/97, 52/97, 257/97, 316/97 and 894/97) and

?y (ii1) non-issue of offers of appointment ‘though

i empanelled (in OAs No.1841/96, 1557/96,  1484/96,

2216/96, 1871/96). The main plank of applicants’ attack

is that at no stage, i.e. before
‘kNotification”(s.G.QS), at ‘ the stage of issuing
{;ﬁ* - subsequent corrigendum (29.7.95) and while ho]ding
interview (1st week of December/QB), none of the

candidates were told that their names have to be found

not only 1in - the State Lists of OBCs but a1éo in the
Central List and that the certificate produced has to be
as per proforma préscribed in appendix 3 of DoPT’s OM
dated 23.11.95. Hence, the "pringiple of Estoppel” is

evidently in their favour.
2. It has been further submitted that in view of the

respondents are duty bound to issue appointment letters
to the app1fcants 1n-pufsuance of the selection that

took place 1in 1995.

3; While opposing the <claims of the applicants,

fespondents have mainly relied upon the following:

resolution by the Ministry of Welfare dated 6.12.96,.

Wzt

o
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(i) That the categories of OBCs the
applicants = claim to belong to are not to
be found in the common list (State as
- well as Mandal 1ist) as annexed in the f
T office memorandum of DoPT/Government -of
India 8.9.93: The certificates are also
not as per the proforma laid down by the
Government of India ~anhexed with the
above memcrandum. - o

(ii) That as per DoPT’s instructions in OM
No.36033/9/985 dated 10.5.95, caste
certificates produced by OBC candidates
can be verified by, the appointing
authority. at any time after the
appointment also and that is what they

- have tried to ensure through DCP/II Bn.'s =~
letter dated 19.4.96; and 5 :

(iii) That as per the decision of the Hon’'ble
Supreme Court in Indra Sawhney Vs. UOI
& Ors.JT 1992(6) SC 273 (popularly known
as  MANDAL  CASE), any -~ proceedings
questioning the validity or operation/
1mp1ementation of the orders in OMs dated
13.10.90 and 25.9.%1 on any ground
whatsoever, shall be filed or instituted
only before the Supreme Court &and not

"pefore any High Court or any court or
~Tribunal. e - -

4. Heard rival contentions of learned counsel of all -

the parties;

5. The short question forbbﬁf cénsideratibn is whether'
Reso1ﬁtion/Not1fication of‘ the vaernment of India
(Ministry of Welfare) No. 12011/44/96—BCC dated 6.12.96
declaring Ahirs and Yadavs and others as belonging to.

OBCs should be with retrospective effect in the sense

that persons beTongjng'to these comhunities should have

the benefit from the date of their?appointment or from

the date the cahﬁunities were notified as sucﬁhsy the
State Governments or from the - date of original
Notification by .the Government of India i.e.  O.M.

2

No.36012/22/03-Estt. (SCT) dated 8.9.93.
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6. Before we determine the aforesaid 5ssue, we need to
. ) ,

bring out the principles applicable for determining

retrospectivity or prospectivity ‘S?f a

Notification/Resolution. In this connection, the

decision rendered by the Apex Court in the case of

Income Tax Officer, Tutitocorin Vs. T.S.Devinatha Nadar
etc. (AIR 1968 SCC 623) is very relevant for our

purpose.

4 et

A i) it i

7. What 1is stated by the Hon’ble Supreme Court, as

summarised in the head note C, is as under:

it
“"The general rule is that all statutes, . V
i : other than those which are. merely declaratory,
i or which relate only to matters of procedure

or of evidence, are prima facie prospective;
and retrospective effect is not to be given to
them unless, by express words or necessary
implication, it appears that this was the
intention of the jegislature. 1In fact, the
Court must 1Jlook to the general scope and
purview of the statute, and at the remedy
sought to be applied, and consider what -was
the former state of law, and what it was that
the Legislature contemplated (1869)4 Ch.A 735
Rel.on". '

S
8. On the basis of abovementioned principles, a11t§

statutes other than those which are mere1y declaratory

(i.e. statutes relating to procedure/evidence etc) are
prima facie prospective. But statutes which are

declaratory in nature will have retrospective effect.

9. Applying the above principles, position of law ~on
this sensitive 1issue 1is indisputably c1eqr in a 1long
1ine of decisions of tﬁe-Hon’b1e Supreme Court/High

Court as well as Central Administrative Tribunal.

z

10. In the case of Bhaiy& Ram Munda Vs. Anirudh Patar

Lo peivan b w ¢

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis issue was non-mentioning of "Patars" as sub-tribe

.
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of "Mdndas" declared as Scheduled Tribe (sT fe ‘sport)

!

. in the State ‘of Bihar under " Article 342 of the
v o » ~ .

- | — | |
Consftitution. The relevant para in that .order s

repréguced below:~ L

\\

“The alternative -argument advanced by
counsel for the appellant has also no
substance. It is true that in Part III of the
Schedule -to. the. Constitution (Scheduled
Tribes) Order 1950 issued under Art. 342 of
the Constitution the name "Munda” was .

_mentioned and similarly the names of other
sub-tribes amongst Mundas were mentioned.
counsel for the appellant contended that 1if
according to Dr. Sachchidanand, Mahalis, Ho,|
Bhumils, Asur, Baiga and Khangars are Mundas,’
specific mention of some of those tribes 1in
the Schedu1ed Tribes Order clearly indicated
that "Patars” who are not mentioned. therein are -
not a Scheduled Tribe within the meaning of
the Order. There is however no warrant for
that view. If Patars are Mundas, because some
sub-tribes of Mundas are enumerated in the

Oorder and others are not, interence wj11
arise that those not enumerated are not
Mundas. We are unable to hold that because

Patars are not specifically mentioned in_the
List they cannot be included in the general
heading Munda." (emphasis added)

1. ‘It is evident that just because "Patars” are not

specifica1}y mentioned in the list, it cannot be said

that they cannot be included in the general heading -

"Mundas” . The name by which a tribe.or sub-tribe is

known is not decisive. Even if the tribe of a person is

"different from the name included in the Presidential

order, it may be shown that the name included in the

Order is a genera1 name app]icab]e to sub-tribes.

(Please see Civil Appeal No. 1622 of 1967 decided on

21.5.68  (SC)). It was thus. concluded that "Patars"” of‘

Tamar District in Bihar are a sub-tribe of Mundas and

they are not different from "Mundas”(Emphasis added).

The same situation prevails here when ; we . speak of .

Gowala/Gawala and Ahirs/Yadavs. ; = . f

l
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12, We. now come to the case law touching upon on the

. !
same subject as decided by the High Court of Karnataka

in the case of Shanta Vs. State of Karnataka wﬁﬁ&

~Another (1984(3) Kar. L.J. 128). The petitioner

therein was chargesheeted for obtaining a false caste
certificate. Admittedly, she belonged to "Beda"
community but declared herself to be belonging to
“Nayaka" which is notified as ST. The petitioner had
produced sevefal Government publications which show that
"Beda” community is synonymous with “Nayaka" community
and that ’in various districts the same community is
called by different names. It was held that "Beda"” and
“Nayaka" are not different communities and that the same
communities go by two names and that those nahes are
éynonymous. :In the present Ease, Ahirs and Yadavs are
synonyms of Géwaja/Gawa]a and admitted by respondents,

13. In view of the above, it was held by the Hon’ble
High Court that declaring herself to be ’Nayaka’ by

tribe, she could not be held ‘responsib1e for false

‘declaration. Since "Beda" was synonymous of "Nayaka".

she was given the benefit and charges quashed. Based on

two of its earlier decisions, in KSRTC Vs. E.M.

Munivenkatappa (WA No. 470 of 1991) and _ E.M.

Munivenkatappa Vs. K.S.R.T.C. (W.P.N0.22662 of 1991),

the Hon’ble High Court held that ordinance which was

followed by an Act must be ‘given retrospective: effect

sinoé the amendment was of a declaratory ' nature.

(emphasis added).

14. We now come to the decision of the Central

Administrative Tribunal, Bangalore Bench in the‘case of

Sampath Kumar Vs. CPFC/NDLS in OA No.544/94 decided on

A
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16.3.95. In that casé; the app1icant»was'aggr' by

t

_ 4 !
the denial . of benefit claimed by him with effect from .

,'&/f27.7.1977 on the ground;that he belongs to ST Community/

, , : o
and intimating that he was not entitled to the benefit

CESRa L

\

prio} ~tor 19;4719é1 as in OM dated 26.9.1993 issued by \
the Respohdént therein. The épp1iéant had retired on \\
superannuaticn wfth effect from 31.1.1994 as an
Enforcement Officer, though appointed originalTy as a
Lower “Diviéion CI?rR 'éga1n§t thera1 category on
'a,12.1957. Later on Government of.KarnataRa classified

ﬁhe communities viz., Naika, Nayaka, Challava Nayaka,

N
N~

-kapadia Nayaka, Mota Nayaka and Nana Nayaka as belonging
to ST with effect from 1.5.1976 and the Governmenf of
India by notification dated 27.7.1977 a]éo included the
above categories under ST. Pursuant toi-the above
notification, the applicant filed a representation to
treat him as ST with effect from 10.1.1977 claiming that
he belonged to "Beda".COmmuhity which accordihg to him
was a synonymous of "Nayaka" which is classified as ST. -
Therefore, he filed W.P. beforé,High Court of Karnataka.
which came to be transferred to this Tribunal and:
disposéd of 1nv OAs No. 164/86 to 166/86 witH é
directioﬁ to look 16to-the matter afresh after giving an
opportunity to the app]icanf. The.app1icant produced a
fresh .certificate_ dated 9.10.1991 obtained from the
Tahsildar, Bangalore. The. repreéentation ofnl the

applicant was considered from that date and he was to be

treated as ST from 19.4.1991 and not from 10.1.1977.
The abplicant then filed OA No. 473/92 before this
Tribunal which was disposed of directing the respondents

to decide the status of the app1icant with regard to his

R S
i
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“of 1991. It was so held because the applicant belonging

-12- | .

claim as ST. The Deputy Commissioner replied stating
H

that he is entit]ed to consequential benefits provided

for STs but only with effect from 19.4.1991,

15. Thus, the applicant approached the Tribunal in a
second round of litigation in the above OA j.e. 544/94
seeking re]ief; inter alia, in terms of treating him as
ST with retrospective effect from 27.7.1977 alognwith

all conseq@entia] benefits.

16. The above OA was examined by Division Bench in

details keeping in view of the decision of the Apex

~Court in (i) Civil Appeal No.481/89 in Chandra Kumar Vs.

uoI decided on 2.12.94 (1i1) Law laid down in Income Tax

Officer, futicorin’s case (éupra); (i1i11) decisions 1in
cases of KSRTC Vs. E.M. Munivenkatappa and E.M.
Munivenkatéppa Vs. KSRTC; and (iv) the ratio arrived

at Smt. Shanta’s case (supra).

17. The-Division Bench concluded that Ordinance 3 of 91
which was szsequent]y enacted‘was only 1n'the nature of
declaration and was not procedural and, thérefore, it
has tol come into operation retrospectively from 27.7.77
and no necessarily from the date of the Ordinance 1i.e.
to "Beda" community which wég admittedly synonymous 'of
'Nayaka’ and came to be declared as ST not from the date
of Ordinance 3 of 1991 but on the date when several
other communities were treated as ST with:effect from
27.7.77. The O.M. dated 21.7.93 denying the benefit to
the applicant therein was quashed and the debartment was
directed to treat him as ST w.e.f. 27.7.77 when

Government of India Notification came into operation.

1z
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~short) - set up uhder NEBC Act, 1993.
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18. The 4th case was decided again| b he' same

Bench the case of" JéyaramiéﬁA, Vs;
o .

decideq/ on

Bangalore in

SGM/Bangé1ore in - OA-758/96 20.10.96.:

- K | e e

Pleadings in this case proceeded on the §?me 1ines as 1in
‘ .

\

aforesaid cases and reliefs granted with\ retrospective

effect.

.19. The -legal position that emerges out in the cases

aforementioned could be summarised as under:-

a community came to be notified

© (A) Wherever
as SC/ST/0BC and that there aré
indisputable evidence  of STs with
synonymous names. existing around, theée

latter have to be recognised as be]ongihé

to the /main community and cannot be
discriminated. The decisions of the Apex
Court in Munda’s case as well as of the
High Court in Santa’s case support this
View.,

(B) Notification/Ordinances - issued by
Government if it is a declaration, and
not procedural, will have retrospective
effect. The decision of the Constitutioh
Bench of the Hon'ble Supreme Court in the
case of Income Tax Officer (supra)
support this view. This principle has
been applied bythe High Court of
Karnataka while decidingWrit Petitions

N0.22662/91 dated 18.11.81 (supra).

When a subsequent Notification is issued;
leaving- behind certdin sub-Tribes/groups
retrospectivity will relate back only
upto the date of declaration of the
original Notification and not beyond
that, provided claims of
sub~-Tribes/sub-castes are impeccable.
This view gets support by alil the
case-laws cited herein above. -

(C)

20. .The question in these present applications would be

whether Ministry of Welfare’s Resolutin/Notification

dated 6.12.96 is one of the declaratory .in nature. we

find that the! above

National Commission

for Backward Classes (NCBC for
This is

resolution is based on advicé of

evident ~
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_€ssentially an order arising out of directions of the 9

from Secretary, NCBC’s letter dated 20.6.96 as in
’

annexure II in QA 894/97. The Cdmmission came up
. s

fb]]owing the direction under Article 1f% of the
Constitution by the Apex Court 1nf MANDAL’s case to
"etertain, examine and recommend upon the request for
inclusion and cohp]aints of ovef’inc]usion and undec
inclusion in the /central list of backward classes".
Commiséion’s advice to the Government of India, under
Section 8(1) of the NCBC Act, 1993 s ordinarily
binding. The above notification wouid not have surfaced

but for the advice of the Commission being of statutory

nature. Since the resolution dated  6.12.96 is

NS

Member-Bench of the Apex Court, it would have the force
of being dec]aratory, and not pProcedural, in nature. 1In
fact, the above resolution amounts to declaration of 1a
by means of resolution and, theréfore, should have
retrospective effect as per law laid down as mentioned
in details in paras 17 to 19 hereinbefore.

21. _What is important isS _not the name by which /3

sub-tribe s known but whether the name included in the

order is a general name and is applicable to_  _sub-tribe

(Emphasis added). The general name here is

"GOWALA"/"GAWALA" and is applicabile to sub-tribes of

Ahir/Yaday. To. establish that Ahirs and vyadavs are
Synonym (belonging to same group of Gowé]a/Gawala) we do

not have to depedd only on the Government of India’s

"resolution dated 6.12.96. The report. of Backward

Classes Commission (Mandail Commission) of 1980 at page
182 (2nd part Volume III to Volume VIII = Haryana
Chapter) clearly mentions "Ahir, Gowala, Gawala, Rao and

Yadav" as OBCs under - the same 'entfy' No.?2. This
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document, dating back vto* 1986 ‘commands accepéance.
Thus, the law 1aid down py the Suoreme court in Munda’s
| c;§/ the.ratio arr1ved at by the,ngh court in Shanta’s
case and ~also in Sampath Kumar: 'g case of the Tribuna1
are squarely app1icab1e to the facts: and circumétances
of the present app]ications both in terms of treating
Anirs/Yadavs @S synonyms 'of Gawa\a/Gowala and
retorspective app\icabi]ity of Government of ,india’s
reso\ut{onAdated 6.12.96 peing of dec\aratory nature for
the'reasons aforequoted in sub—paras A, B & C in para 19

aforementioned.

22, We find that respond +s3' action in respect: of
zscointment or 1in terminating
services of those already emnloyed OF even cancelling
the candidatures of sel=cted candwdates are devo1d “of
orincﬁp\es of natural justice as well as app]icat1on of

mind. 1t 1is not their case that the applicants have

submitted false caste certificates. Applicants have

been found +o have produced certificates not as per
oroforma. Respondents have now come out to say that the
certificates submitted shOUWdlhave peen as per format
enclosed in DoPT‘s OM No.36033/28/94-Estt. dated
23.13.95 and this admittedly came to their notice later
on only 1in April, 1996. That followed series of actions
.under cha]lenge herein. There is somé force 1in the
contention of the app]icanﬁs that steps taken Dby DCP
through letter dated 19.4.96 was  an act of
"after:thought” since none of them were ever informed of
the above vital requirement at any stage wnatgoever
right fromvthe dete of notification t{Iw I
the pané1, Sinoe appo1$tments are~f\
: N2

condition and that the sawd cond1t1c
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blic, it would have been only fair for the respondents
’ )
to offer an opportunity in this respect. That was not
. . . : : ey 4
done. Principle of natural justice thus stood vioT&ted

notwithstanding' the fact that the respondents had yet

another bonditiona1ity to press for.

23. Respondents have also taken the plea that the

categories of OBCs the applicants belong to are not _1n

the common list of OBCs of State Governments as well as

~Mandal "list . as per annexure attached to the OM dated

10.9.93. That OM mentions: "The OBCs for the purpose

of ‘aforesaid reservation would comprise, in the first

phase, the castes and communities which are common to

both the lists inthe report of the Mandal Commission and

the State Governments’ Lists”. There are reasons why

such a “phase-wise" order was issued. This calls for a

short elaboration of the background behind the

reservation for OBCs.

24. Government of India was 1seized with the problem of
reservation for OBCs right from 1990 or even earlier.
It was"in1t1a11y felt that "only such classes of
citizens who are socially and educationally backward are
qualified to be identified as backward classes. To be
accepted as backward classes for the purpose of
reservation under Artic]eﬁ’15 or Article 16, their

backwardness must have been either recognised by means

of a notification”

Constitution. In the case of other backward c]assés of

citizens qualified for reservation, the burden is on the

State to show that these classes have been subjected to

such discrimination in the past that they ere reduced

to a state of - helplessness, poverty and the

as

under Artic]e 341 or 342 of the

\




~ consequential social and:eduqationa1 backwardness as.in

the.-case of the SC and STs. These c]aésés of citizens, - h

§§@regatedih slums ahd Qhettos and afflicted by grinding
boverty, disease, ignorance, illhealth and backwardness, -
and haunted by fear‘ and_ anxiety, are the

constjtutiona11y intended beneficiaries of reservation,

not because of their castes or occupations, which are .
merely incidental facts of histéry, but because of the}f
backwardness and disabilities stemming froh identified o
past or continuing inequalities and discriminatfon. It ;i

is at this stage in 1990-91, the Apex Court received

fairly a -large number of writ petitions requiring
W determirazior of guiding principles. It was thus held

+

" ' i " . . 0
in MAMNDAL'S  CZzSe Trat ‘means-test’ is 1mperative to

skim-off the affluent sections of the backward classes”. .

Thus, following the direct{ons of the Hon’ble Supreme

Court the first phase of reservation for 08Cs started in
EGoveEnment of India, with the communities/castes which

were common to  both the lists in the report of Manda1
Commission and . the State Governments’ Tists.

% Instructionsv under Govefnment of India OM dated 23.9.33

have o be r2ad with those under notification dated

10.9.93 wherein it has been mentioned that the Expert ' I

Committee on ‘“creamy Layer' has been commissioned tc

prepare the Common Lists in respect of 14 states which
had notified the 1list of OBCs for the purpose of

- reservation 1in State Services as on the. date of

TR SR b A S b e 25K i

judgement of the Supreme Court. - The Common Lists

prepared by the Committee were accepted by - the

\
\

Gov?rnment which decided to notify the 1list (annexed

with OM dated 10.9.93) of the OBCs in the context of

/

implementation of the aforesaid OM dated 8.9.93. The

NCBC, set up under the provisiohs of Ehe National
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b
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commission for Backward Classes Act, 1993 in pursuance

. . ’ .
of the direction of the Supreme court in MANDAL case,
had..to entertain, examine and recommend updn requests

for -inclusion and complaints of overinclusion and

. . . : : N
under-inclusion 1N the 1ists of other Backward C]E%@es

d o :
b ‘ of citizens.

25. The resolution dated 6.12.96 based on NCBC’'s advice

is,. in effect, the outcome of directions of

'constitutiona1' authority and also in follow up of the

: . directions - of the Apex Court contained in OM dated

3 10.9.93. ResponsibTe public functionaries 1ike the

respondents herein should have called their own

attention 1in understanding the expressions 1ike - in
the first phase” - in the OM relied upon by them. KJ

26. We find the respondents have neither challenged the

g - : notifications dated 24.1.95 and 7.6.95 of the State
Goyernmentsl of NCT of Delhi and Haryana respectively.
Nor resolution of the Government of India dated 9.12.96

- has been questioned. since Ahirs/Yadavs have been

i Categorjsed as be1onging to OBCs by the aforesaid

resolution and since their inclusions are apparentlyi;

pased oOnN the recommendations of the statutory body,

( . there 18 no reason why the effect of the resolution

should not be given from the date of the notification by
the State Governments. ordinarily, retrospective

< app11cation would have been related back to Government

ofIIndﬁa notification’s dated 8.9.93, since the
reservation for OBCs in the Central Government for the
E ' ' © first time started from that date. But such benefits

could not bg given to any state Government unless they

had jugtified their actions by means of proper
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notification and that was done by the Government of.
Haryana on 7.6.95 and the Govt ‘of NCT of De1h1r on
\Jf24.1.95. Since such no*1f1cat1ons could be made on1y:,

/

after app]Yiné the prjnc1p1e of creamy 1ayer R‘as 1a1d.m, -
down by the Hon’ble Supreme Court we . are 1nc11ned‘”t0'““j‘ﬁ““ff;
agree that the ch ste/class tag shou]d be a]]owed to take
effect from the date of not1f1cat1ons by the State_‘
Governments. This >is the pr1nc1p)e 'wh1ch _has been_
adopted by the High Court4of”Karnatak 1n Shanta s .case.
{supra) and we are 1n.respect%ui agreementﬁ_w;th; the .

ratio arrived at therein.

27. Respondents would then argue: #hatithe_4caste:}tagk
should go with the'apiioants on]yw}rom the‘ date :of
netificaticn, i.e. 6.12.96. Thisfdate‘is. 1mportant.

It only wsignifies, 1in terms.of time when an;”of 1c1a1

notice was taken of past events ref erab]e to recoon1t1on’As

of backwardness, The date(does not wash aWaV the past

If one is an OBC on 24.1.95/‘7.6‘. < and agarn on 6.12.96, -
how can his ORC character be;{aken. auay {5 'between ﬁ

I T.E.96 when appt;n°“‘1ts were z.&”

SIvE L

28. What woulc govern the present set of recru1tments
s the'.pOSition of 1aw/regu1at1ons preVa111ng -at the
time of Recruitment not1f1cat1ons dated

2.6.95/8.6.95/29.7.95. In fact, a11 the cond1t1ons for

1

reoruitment were st1pu1ated in theﬁbommun1cat1on dated ' T
8.6.95 addressed to Emp1oyment Exchange _ltd iis .
impermissible to bring in subsequent cond1t1ons dated /
23.11.95 ' to ‘1nva11date the- se]ect1on a]ready held j
ey T 6 NI . o f

(emphasis added) We f1nd our views get fort1f1ed by . o
tned9c1810n$ ’bf .the Apex Court in the ‘case .pfv §
'P.Mahendran &”;6rs. 'Vs. State of Karnataka_and,,oﬁs.yf;_“ . é
B} - - - - < 3
i - » 5
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AIR 1996 405 wherein the respondents’ attempts to

apply new provisions to govern the selections already
started have been déprecated. On the date of \gpove-
Notification Ahirs and Yadavs find their names appearing

separately against the appropriéte entry numbers in the

state list (notified on 7.6.95) and in the Mandal list.
ﬁi; ’ , “ There were thus enough of materials to publish the
"second phase” of common 1ist or update the earlier

Central 1ist dated 10.9.93. If Ahirs and Yadavs were

not .shown in a subsequent common list, applicants could

e a1 v
AT L

e
-

not be forced to face avoidable difficulties.

29. That apart, the undisputed facts are that &6n the \J-

¢ ' date of notification, i.e. on 8.6.95, the state Tists

Bt

notified did include ‘all  the categories applicants
f herein belonged to. Those names also appear against the
appropriate entry number in Mandal List. OM dated

8.9.93 does not stipulate that any community appearing

"subsequently: in the state lists and having corresponding
entry in Mandal 1ist, need not be considered. On the

contrary, mention of the reservation being - "in the {.

first phase” points to the need for consideration of
subsequent issues based on valid considerations.

Respondents have failed to take note of this.

30. The respondents’ counng vehemently argued that the

OBCs 1ike - Ahirs and Yadavs could not be treated as OBCs
fﬁ for the purposé of .obtaining 27% reservatiqn unless tgey
W were OBCs declared by the Céntra1 1ist, before they were
éppointed "to the post and since the " notification

L ‘ 1nc1Ud1ng these communities as'OBCs was published by the ‘ ‘

j%\Tﬂvi
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Central Government only on 6 12. 96 the ~benef1t of.

reservation as OBC cou1d not have been extended to the

app1icants. o ' - _' ' I (7

31. On the other hand, the subm1ss1on of the applicants

were that the respondents, even though, were recru1t1ng
for NCT of De1h1, had gone to the State of Haryana and 8
other States for local recruitment and they themselves -
were not sure whether the OBCs being recruited to a

service in NCT of Delhi should be identifiable with the

4 . N .
help of a notification of NCT of Delhi or with
respective states. It is also a fact that the NCT of

pelhi by its not1f1cat1on dated 20.1.95 had pbrought out

these communities as OBCs for the purpose of gett1ng the
penefit of reservation as OBCs within the NCT of Delhi.
It is subsequently that the respondents came to realise

that eQen though the recruitment was for pDelhi, since

the recruitment was from the State of Haryana, the oBC

character of a community should be determined as per the

rules 'app]icab1e to the state of Haryana. According]y,
the respondents found out,|Subsequent to the selection
and appo1ntment, thatbthe applicants were not be1onging'
to the OBC of the state of Haryana recognised by the

Central Government by its notification dated 10.9.93.

L e s vt i AT 't"ﬂ WIS LR E s i o £ e A RN D L rioyas ) .
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The subm1ss1on of the counsel for the app]idants was
that even though the commun1t1es to wh1ch the app11cants
belong were already recogn1sed as OBCs w1th1n the'State

of Haryana, ‘the . Centra1 Government ot1f1cat1on only
dec1eres them for the /purpose of -reservat1on_ but
otherwise as far as the character and status of the OBCs
‘“”‘”“““"are‘coneerned .the 'app1icants wou1d rema1n members of .
e

the QBC: commun1ty w1th effect from the not7f1cat1on ~of

the State of Haryana datéd ;’7.6.95. ‘;It was -also

N TR U 1
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submitted that everf though Ahirs and Yagavs were not as
such mentioned -by >the notification of the Cg@?raT
Government dated 10.9.93, by a subéequent Anotificétion
dated 6.12.96, it has 1ncorpora;ed.these two communities
as OBCs as names synonymous to the alreedy existing
énﬁry No.26 for | Gawala and Gowala. - By this

‘notification, Vthe Central Government has only further

‘'described that the communities of Ahirs and Yadavs are

synonymous to Gawala & Gowala and that does not meén
g ' Ahirs and Yadavs became OBCs from the date of

§i - notification. It must be remembered that in all these

notifications, entryNo.26 is referring to these \J
communities as common entry which has been taken from

the notification of the Haryana Government declaring all

ey [ S gt

these communities under one entry as OBC.

p—pr—

3 _ ‘ )
! . 32. It has also been submitted by the applicants that

AT L 1 e e

the Hon’ble Supreme Court 1in Indra Sawhney’s case
(supra) permitted ‘the Central Government to implement
27% reservation for OBCs only if the expert Committee’s E?

report 1is implemented and the "creamy layer” of these

¥ cdmmunities are excluded from the benefit of the said
27% reservation, that is to say, the fcreamy layer” of
the respective O0BC communities even though continued to
remain as members of the OBC community, from the date
they were so recognised énd constituﬁed by their
respective State -Governments, those creamy layers did
not cease to become O0BC “but they w11i .nbt get the
- penefit of 27% reservation. The intentionlof 10.9.93

notification was to isolate only those OBC§, common 15
" gtate Lists as well in Mandal 1ist, for the purpose of

. v
beﬁefit of 27% reservation only after satisfyjng creamy

1aye? criteria. ‘Those who did not fulfill the said

.

Lies e .
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~»commun1ty

where the State has included these caste

e,avthorOUQh ~1nquﬁny ~as. to thewr

- . R - B

~

accordance withe criteria laid down.

éf}m - ~.-.-accordance with the decision of the Ape
J?if left to be done was to issue : -
ff%; recopnising therﬁ~ as eligible for reéeryﬁtiop of 27%.
;;éﬁ ‘ Iperefore, the submission of the respoddepts,that, the

OBC character of the applicants didnot“reiate‘baog to

the date on which the respective Statesgﬁaye foung and

constituted ‘a particular community asapééland\tpey will

not be considered as OBC for the benefit*oejng declared

“"“aSMOBC“"andr‘but"only for the purpose‘ofg*obtainipg“"the’“”“”""“““”

benefit of 27% reservation is, 'thérefore, to be

rejected.

33. The 1earned counsel for the respondents a1so argued

that in view of the d1rect1ons given by the Hon!ple

; Supreme . Courtv in para 861, th1s Court pas no

IS

jurisdiction to decide this issue. He a]so re11ed on

clause (c) of para 861. For the sake of conven1ence the

sa1d para is reproduced be1ow-

"861. (A) The Government of Ind1a,‘
State. Governments . and the Adminis
2 [ . Union Territories shall, within
o from today, .constitute a ‘permane
» : entertaining, examining and, recomm nd1ng
it requests for inclusion and
_overinclusion and under- 1nc]us1on
of other "backward classes of
advice tendered by such body shaﬁ

ations of

(8) W1th1n four months  from
‘Government —of . India shall specif
_applying _ the relevant an

socio-economic <criteria to -exc]ud
advanced persons/sect1ons (" creamy




"Othe Backward Classes”. Theimplemention of
the dimpugned OM dated 13.8.90 shall be subject
to exclusion of such socially advanced persons
A{"creamy layer"). This direction shall \not
however apply to states where the reservations
in favour of backward classes are already in
operation. They can continue to operate them.
Such states shall however evolve the said
criteria within six months from today and apply
the same to exclude the socially advanced
persons/sections from the designated "Other
Backward Classes"”. '

(C) 1t is clarified and directed that any and
all objections to the criteria that may be
evolved by the Government of India and the
State Governments in pursuance of the direction
contained 1in clause (B) of para 861 as well as
to the <classification among backward classes
and equitable distribution of the benefits of
: : reservations among them that may be made 1in
P o terms of and as contemplated by clause (i) of

' the OM dated 25.9.31 as explained herein, Lo
shallbe preferred only before this Court and \J
. not before or in any other High Court or other °
! , Court or Tribunal. Similariy, any petition or
proceeding questioning the validity, operation
- or -“implementation of the two impugned OMs, on
: any grounds whatsoever, shall be filed or
instituted only before this Court and not
before any High Court or other Court or
Tribunal”.

L = eenmes

34, It 1is obvious that the submission of the counsel
for the respondenté 1$ ﬁisp]aced. By clause (c), the
Hon’ble Shpreme Court was clarifying that any and' all
objections to the ggi;g;igithat may be specified by thdt?

GOI or State Government pursuant to the directions

contained in clause (b) and the classification among the

backwardness and equitable distribution of benefits

among them 1in accordance with OM dated 25.9.91 can be

say, clause (c) refers to the subject matter mentioned

'

i

! i préferred'on1y to the Hon{bﬂe Supreme Court. That is to
|
}

in clause (b), namely the discrimination of criteria to
; exclude socially advancéﬁ creamy layer and the
i ' cWassffication of equitable distribution referred to in
clause (c) are also referred to the creamy layer in
clause (b). The 'atter part of clause (c) also mentions

that any petition or proceeding questioning the

validity, operation or 1mp1ementatipn of these two OMs
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on any ground whatsoever shall be filed or institdt'd
) .

only before the Supreme Court. It is not the case of

the respondents that the app11cants are cha]]eng1ng the

validity, operation or implementation of the two OMs

LN - -
[

which were the subJect matter of the dec1s1on .of the
Supreme Court in the said case. Thus, the obJect1on as

to the Jur1sd1ct1on of this court to dec1de the ‘1ssues

raised here1n and descr1bed above, is tota]]y m1sp1aced.

35. On the other hand the Supreme Court 1nd1cates that

the State Government could const1tute a permanent body

within four months for maintaining, exam1n1ng and

recommending upon the request of exclusion or comp]avnts
of

of over-inclusion etc. of the OBC c1t1zens and the1r

T,

advice to the State Government would be‘ ord1nar11y'

binding.

36. It s pertinent to mention that the notifﬁcation

dated 7.6.95 of the Haryana Government was, in fact

i
L]

issued 1in pursuance of the directions given by the :

\ &1 .;‘ .
Supreme Court. As such, the app11cants who have
obtained certificates from the State of Haryana in
accordance with the 1ist published by that Government is

a conclusive evidence as to the status of OBC as far as

the applicants are concerned. Whether the Central

on

Government ~has subsequent]y‘?ecognised this status‘ffor>

~.'”.

different purpose or not, is not going to change the“

character 4 of the adp]icants as OBCs after““the

aos Lo R

notification dated 7.6.95. This is because the said

notification has been issuec by a permangnt f body
Bane oo

constituted- by the State Government in accordance w1th

PR . . - T A
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the dec1s1on of the Gwpreme Court
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37. 1In the facts and circumstances of the case, the: OKs

are allowed with the'fo11ow1ng directions:

(1)

(i)

(i

. the Migh Court 1in writ petitions

Orderé dated 15.10.96, 30.10.96, 31.10.96
and 4.11.96 cancelling the candidatures
and thereby refusing to issue offer of
appointment and orders dated 30.10.96,
31.10.96,' 12,11,96 and 18-19.2.97
terminating the éervices of. the

e

applicants shall stand auashed;

In the case of those applicants éwaiting-
offer of appointment after due process of .
seTection, respondents are directed ﬁo
‘fséue offers of appointment to them
provided other conditions stand

fu1fi11ed. Applicants served with

. letters of termination shall be

reinstated and orde}s of termination
already ~served be withdawan or to those
threatened to be‘,served shall dot be
effected. These orders: shall be carried

out within a period of eight weeks from

- the date of receipt.of a certified copy

of this order.
your orders, howéver, - will. not be

applicable to the applicants in OA 52/97

or other applicants who have approached

sebarate]y.

A%
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~\4' (iv) In case services of some of the

app\icants have been terminated{ all

their past service shall be counted for

the purpose of seniority. However, there

shall be no packwages for them for the

intervening period since they nave not

actually worked.

There shall be no order as Lo costs.
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