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SHRI JAIDEV
S/o0 Sh. Dharam Pal
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DELHI-51 - «+« APPLICANT
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BY ADVOCATE - SHRI R.K. KAPOOR
VERSUS

1. ~ UNION OF INDIA, through
’ its Secretary

Ministry of Finance
Department of Revenue
NEW DELHI

2. THE CHIEF COMMISSIONER
Income Tax
I.7T.0. Building
NEW DELHI - .+ .RESPONDENTS

'BY ADVOCATE - SHRI R.S. AGGARUAL

R.K. AHOOJA, MEMBER /A

The apﬁlicant who was a ODriver, states that-on
coming for know of vacancies in the post of Lower Division
Clerk ‘LDC), hewsubmitted a representation dated 28.4.1995
requgsting that since he possesses the necessary - quaiifi—
cations, he should be promoted 'as LDC. Vide office order
dated 28.4.1395, "his request was acceded to and he was
appdinted/promoted as LDC. He-is aggrieved that subsequéqtly
vide another off%ce order ‘Annexure A-3‘, his appointment

as Loc has been cancelled. He made representations to

reconsider his case sympathetically but to no avail and
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vide A-7, his representation was also rejected. He is
aggrieved that he heqr been rteverted by the impugned order
of cancellation of appointment without giving him an oppor-

tunity to show cause and without assigning any reason for

such reversion.

2. The respondents in their rTeply state that originally
the " rules provided for filling up 107 of the posts.of LoC
throug; various Group D categories and inmn that the category
of Not;ce Server, Record Keepér and Staff Car Driver were

included. Homeﬁer,_ vide .notification dated 24.11.1994

"Annexure R', the category of Staff Car Driver was deleted.

They say that Staff Car Driver rules were also amended.

The post of Staff Car Driver is nou in the same grade of
’

Rs.950—1500 as that of LDOC and avenues of promotion have

been provided separately. for Staff Car Drivers. In view

of the aforesaid amendment dated 24 .11.94, the applicant

could not’ have bheen considered for appointment as LDC and

when this matter came to notice, the order of appointment

as LDC was cancelled.

3. ‘WE have heard the counsel on both sides. ‘éhri R.K.
Kapodr, ld.counsel for the applicant, urges that the ‘amendment
of 1994 is arbitrary as no reasons havg—been given fof such
amendmeﬁt. Further aore, the respondenfs had appointea the

épplicant after the amendment had been made and he had conti-

"nued for nearly two vyears as LDC and had also taken the

opportuﬁity to appear for the departmental test for UDCs.

Noe reason was disclosed in the order of cancellation nor

any opportunity was afforded tg show cause. The applicant
. .

is a Scheduled Caste person and is entitled to promotion

on the basis of reservations.
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~it. . For this, no notice uwas necessary.
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4, . The 1d. counsel fdr\the fespondents subhmitted that

once it was discoverqd ‘that the applicant's appointment was

d'Ho;s; the rules, there was no alternative but to cancel-

~

5. | W have considered the matter carefully: It is

‘clear that the ;ad hoc and‘temporary appointmeﬁt of the appli-

cant torthe‘post of LDC was d'horse the Tules to the extent
that he was not in the 1line af promotion, being a Staff Car
Driver, 4after the améndment of 189¢. Though  £he apdlicant
has élleged_'that the amendment was arbitrary, neither 1in

the O0A nor in the arguments advanced before md, this point

-has been pressed. The respondents on the other hand have

¥

sought to clarify that the pay é?ales of Staff Car Drivers
being same as that of LDC and there being new opportunities
of prpmotion wifhin the Dri&ers' cadre, there was no ﬁuestion
of promotion "from Staff Car Driver to LDC". This seehs
a satisfackory explanation 'fpr' the amendment. made , and P
therefore hold that the appo;ntmént of -the applicaﬁt was

contrary to rules as "he was not amongst the eligible cate-

'

goriés for promotion as LDC.

6. . However, the applicant is an strongef grounds when

he says that his orders of appointment as LDC uwere cancelled

without giving. him any opportunity to show cause. - If the

-temporary and ad hoc appointment had been terminated because

the vacancies were being filled up' by those _appointed in

accordance with rules, tHe position would have been different.

On "the other hand, it is noticed from the ‘impugned order
‘Annexure A71‘ itself that certain other persons from the

’

category qf Peons have been promoted as LDC, apparently in
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place sf those who had been reverteqzr that, such promotions
were also on ad hoc and temporary basis,. In the circumstances
ordinarily'the orders, insofar as it concerns the applicant,
Qould have been liable £0 be quashed. However, nou that
the respbndents have explained the reason for céncellation,
it uould Serve no purpose if the order is set aside only
to have the formality of a shouw cause'notice being issued.
Mo 1loss 4in emoluments has occurred to the applicant since
the pay scales o% Staff Car Drivers and LDCs are admittedly
the sanme.._ The- appointment of the applicant as‘ LDC being
Clearly against the oprovisions of the extant, Recruitment

Rules, he has no enforceable legal rtight to continue as LDC.

7. In the light of the above discussion and facts
and circumstances of the caée, the 0.A. is dismissed. Nb
costs,

&

-

Aok et
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