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'cwitra-i Administrative Tribunal .
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0.A. 1858/96

thp 25th 'iay of November, 199/Neve Delhi triis tnt- <£d ru - r

r,'ble trt' fa'ihSfi:imlnrthanf™erbe^'3>.
R.D. Pipil»
R/o C-2/30h, JanaKpuri, ^ ^ ^ ^ppiicant.
Mew Del i"i 1 •...

By Advocate Shri H.Kv Gangwani.
Versus

Union of India through • ■ .

V  i . secretary,
Ministry of Defenoef
South Block, . .
New De.lh.i..t...

'2. Controller General,
0 e f e n c e A c c o u r 11 s,
West Block V,
R, K 4 P u r a in, ^ ^ ^ p p j~ p| u p j-, p s.
New Delhi..!.... ' ' ' - '

By Advocate Shri P.H. Ramchandani. Sr. Counsel.
0 R .D E R

112n ' ble.,,.aBt,,....LBksr!ml .Swamlnathanj Membar.U.O
The sDplieant is aggrieved by the action oi tha

respondents in not fixing his pay In accordance with the
option submitted by hitn on 8. 12. 1988 pursuant to the Rtrnlstry

Uf Finance O.Ms, dated. 18,3. 1931 and 3«., 1 . 1983 which,
according to him, has been received by the respondents.

•  7 ■ The main question raised in . this case co
whether or not the applicant had submitted the option for

■  refi'xatlon of his pay subsequent to RPR.-.73 on 3. 12. 1983 undc-
the aforesaid Ministry of Finance O.Ws. --o, the i c.pcnv

.  - . nn -iFO-tii'-i p , . 1 f .;8 wasThe applicant claims tnat option ^
,  , AK| /Ti/ cpc-tion by AN/XIV section unds. their UOfoi warded co aN./IV v.4b.c... u./ n, ,. ,. .

/
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No. AM'XIV/1 ̂!'1 I /IT [/Mies dated 9., 12.J 988 (Annexiire A-2) .,

U' Jer the relevant Ministry of Finance 0„M.

t i1 o." spp 1 icat"i t wC.Is 3.1 lowed tirne !jpto I . i 2 . 1 9 8 o t q.1 v s h i o

option foi' reflxation of his pay but his grievance is that

the respondents have failed to take further necessary action

on. the same. The main contention of the respondents in the

0 c u. n 18 r" i" e p 1 y 1 s t h a t t h e y h a v a n o t r e c i v e d a p ts 1 i c a n t s

option dated 8. 1 2. 1988. ' They have also submitted that, the

applicant had never taken up the matter either orally or in

writing till he made his first representation on 12. 1995

which was rejected by the order dated . 12.7,. i 996. 1 ho-y

contend that no option has been received by AN/4 section and

t lie re is no Question of taking. act.lon at this belated scag©

after seven years on his so called option dated 8. 1 2,1988,.

8specii::i.liy when thfs applicant was, serv.ing in trie sarne office

of the respondents.

3. ■ .. The applicant has in his re joinder submitted

> that the claim is not- time barred relying on the judgement, of
>'•

the Supreme Court in M.R. Gupta Vs. Union of India (1995

(5) SCO 628) as this is a question of reflxation of pay which

is a continuing wrong. Shri H.K. Sangwani, learned counsel,

has also argued That as the applicant is not responsible for

the delrtiy in disposal of his case but it is due to the

negligence of the Department concerned which has not taken

necessary action on the option exercised by him on 8.12.1988,

he cannot be penalised. He has relied on the judgement in

S,..i,.,.B,..>,..8i],,ajl.cal,e;, Vs... ;......U,,D_.l,Q,.i.j. o.f l...n..d.i,..a. .& .O..r...s,, ( 1 9 96 SCC( L.Si-S) 1384).

Shri Rarnchandani, learned counsel for the r-espondents, has

also relied on S„R. Btianrale's case (supra) and submits that

t
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thc cas€i of the respondents is that they have never receiv«|d

the option said to have been exercised by the applicant on

8. 12.19S8 and, therefore, they are not guilty of any delay,

4^ The shOi~t question for consideration in this

case is whether or not tfie applic,arit had, in fact, exei cii^eo

his option on 8. 12. 1-988 ii i pursuance or the O.Mi.. dc(Lv.-.d

13.3.1984 and 38. 1 1.1988 and given to the respondents: From

the copy of the forwarding letter from AN/IV section datea

9, 12,1988 (Annexure .A-2),"it is seen that they have forwarded

the same foi "refi .xing of applic-ant s pciy witn ei i eel, 1 r on,

February, 1976 for necessary action to AN/XIV sect Ion., Ineie

is also another copy of the notings^ of AN/XIV Section

(Annexure k A) fr'Oin which it appe.ars that as per tlte i"ec■o^q^s

available in that • section, It was evident that the option

'3X€5T' oi S-ed by t fi e a.P p 1 i oa n t wa s f or■ wa t dd to A,N-1V sei; ti (,.>i i

vide No. AN/XIV/14114/III dated 9. 12. 1 988, The respondents.,-"

however; claim that they have never received the option dated

■-^4 3. 12. 1988 and their contention is that the applicant -has

never taken up the matter earlier than 4.J 2. 1995 i.e. seven

years later. No doubt, it is a tact Lhstt 1. i i.-- appiicarit 1;.

serving in the same Department but merely because he had not

taken up the matter earlier regarding the option does not by

itself give a defence to the - respcnden ts in not taki.ig action

at their end with regard to the option in accordance with tne-

rules. We find from the material" on record that the

respondents have stated that they have not received the

option. Tliey .have also filed an afTidavit in which ti-iey have

state-d t-hat File Mo. AN/XIV/141 14/Misc. dated 9. 12. 1988

containing the letter No. • AM/XIV/14i I 4/III/Misc,dated

9, 12. 1 988 (A.nnsixur e ,A/2 ) is not, aval iab,Le/tracecible .in -ti ifc

ofiica. Moreover., that the said record has alcO becoihs time

y
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barred. However, the ,nain ground taken by the respondents

foi - rejecting the appllcanf s case seems to be that iie had

not taken up the matter with them earlier and the case ; -5

barred .by limitation. This ground taken by the respondents

i.s nut tenable Ln the light of. tiie Supreme Court judgement -o,

&.uP.to s case,, i.s.up.r,a,2.. as tt:is is, a question of

refixation of pay which is a continuing wrong which cannot be

denied merely on the ground of delay and limitation.-

^diei , I 1'orn tne materials available on record, .particular])

annexures A-1 , A 2 and A-4, it appears that the op tioj,

exercised by the applicant dated 8. i 2.-1988 which was before,

the cut off date of 31 ,12.1988 was' forwarded to AM/XIV

section on 9. 12. 1988 and it was for' the Department to have

taken necessary action to rofix his salary in accordance with

the relevant rules. In the facts and circumstances of the

case and having regard to the observations of the Supreme

in miaiir.ale:.s cas.e,,J,,.3g.pr , this application is,

th«=.r efoi e, liable to succeed. . The applicant has

superannuated from service w.e.f. Sid ?. 1536 and this O.A,

h a s bee ii f i l e d t h ere a f t e r o n 2 2 . 8 . 1 9 9 6 .

In ch'.,.._ I -soul , this application is allowed with

a direction to the respondents to refix the. pay of the

■  applicant notionally at par with that of his junior, in
accordance with the" relevant rules and instractions. In the

facts and circumstances of the case, the applicant shall be

entitled only for payment of the revised retiral benefits

consequent to the notional refixation of pay from the :lued
d. te- doccsary actio:, includi ng payment o ;• the

u. 1. I U. A.
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betierits shall be taken within a pei'lod of 3 months from the

date of receipt of a copy of this order. Mo

costs.

Oi' oer t (.:>

i-

(SI'll t.. i„. a k s 1 1rii i s wam I n a t h a n )
fleiTiber (J .1

SRD '

■c C\. Q ̂  \
_ (S.R. Adige)

V i c e C h a i r ni a n (A)
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