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S/shri
- -1, Parmender Kumar
Vill. & PO Tharrampuri, Ot. Rewari
2. Surender Kumar - ‘ -
Vill, Mamdiys Assampul,,PO Kharil
Dt. Rewari (Haryana)
Dilbag Hussaln |
Vill. Autha, PO Shahchokha
Dt. Gurgaon s
4, Krishan Kumar
Vill. & PO Mokehera, Dt.Gurgaon
A 5. Ahmed Khan
: vill. Ha3jipur, PO Punhama
Dt. Gurgaon
6. Pradeep Kumar
Vvill. PO Sidhma, Dt. Mahendergarh
7. Balwan Singh- - : =
Vill.. Balour, PO Bahadurgari
Dt. Rohtak
8., Subhash Chand
Vill. Kharkhoda, Ward No.
Dt. Sonepst
9. Vikram Singh '
Vill. Dhasera, PO Bikaner Teh. Rewail
10. Rajender Kumar
Vill., & PO Kalwaril
Dt. Gurgaon
. 1. Jal Prakash
I Vill. Bhakli PO Kosli, Dt.Rewari

w

Applicants in
OA 2410/96
(All through Mrs. Avnish Ahlawat, Advocate)

. Naresh Kumar
vVill. & PO Bharawas
Teh. Rewari
Z. Umed Singh
vill. ‘& PO Sehlang
Teh., DOt. Mahendragdrh
Vijay Sinagh
vill.Tigra, PO Gujarwas
Teh. Narnaul, Dt Mahendragath .
4, Mam Chand '
Vill. MdndHerll, PO Tigan, Teh, Ballaphaarh
- Dt. Faridabad '
5. Ravinder Sinah -
Vill. Bhelpa, PO.Rithoj
Teh. Scohna, Dt. Gurgaon
6. Basant Ram S
.- ViIl. & PO Dhaniz - ' T : _
- Teh. Jhajjar, Ci. Rohtak T o 7

(M)

. o ‘
»" O0A No. 2410/96 alongwith OAs No.2431/96, 2508/96, 523/96
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7. Pop'Siﬁgh
s Vill. PO Badshahpur
RS Dt. Gurgaon
8. Subhash Chand .

Vill. Lakhuwas, PO Sohna
Teh. Sona, Dt. Gurgaon
9. Vikram Kumar
Vill. & PO Badshahpur, Dt. Gurgson .. Applicants
- in OA Z451/96

' r(Ail'tﬁrough Advocate Mrs. Avnish Ahlawat)

Woman Constable Shakuntala
' 451, Bawana, Delhi-39 .. Applicant in OA
. T ' 2508/96
FU i (Through Advocate Mrs. Avnish Ahlawat) :

S

[
i Pramod Kumar Verma
o3 58, Ahir, Mohalla, Mogis Talab E
] Bhopal .~ . . 7“Applicant in OA
g - : 2523/96
1 (Through Advocéate Mrs. Avnish Ahlawat)
: M versus
3 1. Commissioner of Police
23 Police Hars., New Delhi-2
E<'; 2. Shri N.S. Rana :
g Addl. Commissioner of Police
i Delhi Police, Delhi
% 3. Addl. Deputy Commissioner of Folice
.!F East Dt. Delhi
1 4. Addl. Dy. Commissioner of Police
i SouthDt., Delhi Police, Hauz Khas
o i
: 5. Dy. Commissioner of Police
P ;ﬁ II Battalion, Delhi Armed Police
R Kingsway Camp, New Delhi .. Respondents
i ‘
e T e
;%_ _ I. Shri Manphool Singh A
i Vill. Bahar Kalan, PO Mazra Sawaraj
Lls Dt. Rewari
L Z. Ajay Kumar
St Vill. & PO Bhrtala
i ' Dt. Rewari
B 3. Naresh Kumar
N Vill. PO Weela Heri, Dt. Rohtak
|l 4. Raj Kanwar ,
o \ Vill. Naya Gaon, PO Bikarner,
i | Dt. Rewari
il ‘5. Anil Kumar '
i } Vill. & PO Raliawas
! f Dt. Rewari
; ; 5. Jal Prakash
o 137, Ranjit Nagar, New Delhi
.l ' 7. Ishwar Singh , : :
‘ ! ~ Vill. Bachhod, Dt. Mohindergarh
|
i
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8. Sat Pal = :

Vvill. &PO Rajgarh

pt. Bhiwani - : \

Kanwal Singh ‘ .

PO Krishna Nagar, Teh.Narnaul . _ -
: o Applicants in

e

Di.Mohindergarh_. . .. .
) s " 2636/96

(A1l through Shri Shyam Babu, Advocate)

vVinod Kumar
vill. Kalaka, PO Majra Gurdass
Dt. Rewari ;

subhash Chander
vill. PO Mastapur,
, ] . . )
(Allrthrough Shrri Shyam Babu, Advocate)

| . .

“ | ~.
~~ - : versus

Dt~ Rewari .. Applicant im 52/97

Union of India, through

. Secretary ' o
M/Home Affairs, North Block, New Delhi

AN

Chief Secretary
 GovL. of NCT of Delhi, Delhl

Commissioner of Police
Police Hars., New Delhi

w

4. Dy. Commissioner of Police

znd Bn. DAP, Kingsway'Camp, New Delhi..Respondents

Fajeszh Kumar Yadav
Vikram Singh.
Pradeep Singh
Krishna Aviar
Vikas Yadav

Ved Prakash

Satya Prakash
Rajesh Kumar
Ramniwas

Karan Singh
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“11. Mukesh Raj . : ’ -

12. Sudesh Kumar

13. Manish Yadav :

14, Mahaveer Prasad ... Applicants in OA 1484/96
all c/o Shri Naresh Kaushik & Arun Yadav, Advocates,
25, Bazar Lane, Bengalil Market, New Delhi)

Mukesh Singh
Vill. Lisan, Applicant in
1557/96 .

Teh. Rewari, Dt. Rewaril

Applicant in OA 24/97




1. Rajnish Kumar ! f
2. Sunder Lal

3. Rajbir

4. Parmod Kumar N
5. Sukhbir

6. Jitender Kumar

7. Prem Chand

8. Rajinder Singh ... Applicants in OA 1841/96

(all c¢/o Shri Naresh Kaushik & Arun Yadav, Advocates)

Subhash Saini
Vill. Gurgaon, Garni Mohla, Gurgaon .. Applicant
irn OA 1871/96

(Through Advocate Shri Arun Yddav)

1. Sandeep Yadav

h KankaRola, Dt. Gurgaon
- L 2., Igbal
8 g : Badhas, Ot.Gurgaon
I ! 3. Satya Pal o -
i i Padheni, Gurgaon Dt. .. Applicants in OA 2216796
H
E;' (Through Advocate Shri Naresh Kaushik & Arun Yadav) N
'? i, Purushotam Singh
i Vill. & PO Dakhora, Teh. Korli
i Dt. Rewari ‘
i 2, Mahesh Kumar
Vill. & PO Dakhora
! Teh. Korli, Dt. Rewari
i 3. Subash Chand
i ‘ Vill. Mandola, Dt. Rewari
| S0 4. Sahi Ram
iE8 Vill.Seka, Dt. Mahindergarh ..Applicants in OA 316/
5 97
'f (Through Advocates Shiri Naresh Kaushik & Arun Yadav)
| ‘
é Surender Singh ‘ ;
'§ Vill., Manuwas, Dt. Gurgaon .. Applicant in OA 894/96
f (Through Advocates Shii Naresh Kaushik & ‘Arun Yadav) N ;
1 : ver sus :
: 1. Secretary i
3 Ministry of Home , ]
N : North Block, New Delhi S N
i | 2. Chief Secretary
ﬂ; : - Govt. of NCT of Delhi
ﬁ S5, -Sham Nath Marg, Delbhi
{ii . 3. Commissioner of Police
i f Police Hars., MSO Building . ,
| b New Delhi ‘ ... Respondents
T
i
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1. Naresh Kumar ‘
2. Ram Phal A
3. Krishan Kumar _ \
4, Manoj Kumar, s/o Shri SuraJ Bhan \ ) |
5. Manoj Kumar, s/o Shri Mandhir Singh \ ;
6. Sanjay Kumar , o _ .
7. Jai Kishan .. Applicants OA 257/97
all c/o Shri Oineésh Yadav, Advocate, 789, Western , :
Wing, Tis Hazari Courts, Delhil ’ - N
. versus
, 1. Secretary~- : : .
: ! M/Home Affairs ‘
i ' North Block, Hew Delhi
;o ,\\! oz, Secretary : _ ' : ' :
i, Govt. of NCT of Delhi : ' ‘ ‘
i ‘ ' S, Sham Nath Marg, Delhil
o 3. Commissioner of Police , :
P ' Police Hars., MSO Bldg., New [elhi
f ; S
! 4. Dy. Commissioner of Police ‘
i Yind En., Delhi Armed Police, Delhi..Respondents : -
. Sushma Yadav :
516/9, Mehrauli _ . .
_ New Delhi : - . Applicant in OA 452/87%-
i (By Advocazte Shri Shankar Raju ' c ’ !2
| versus ' , ’
1..Secretary
f?a ~ M/Home Affairs
" North Block, New Delhi
Z. Commissioner of Police

-Police Hars. :
MSO Buildirig, New Delhil

3. Addl. Dy. Commisssioner of Police’
IInd South District
P.S. Kauz Khas, New Delhil e Respondents

(Shri Arun Bhardwaj and -Shri Ra&j Singh, Advocates for
respondents) :
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Hon;bie Shri S.P. Biswas ORDER

The applticants, 73 in number, 1in these ;6 Origiha]
App]icatjons belong to Other Backward Communities (OBC
for short) hailing mostly from Hafyana and other
neighbouring states. They are aggrieved by (1)

termination of their services abruptiy(as 1in OAs

No.2410/96, 2431/96, 2508/96,2523/96 and 452/97),. (11)
_ cancellation of candidatures after selection (in OAs

_No.2636/96, 24/97, 52/97, 257/97, 316/97 and 894/97) and

A AN o B i e o T R
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B L e P R T PP B

4(111) non—-issue of offers of appointment though
empané]]ed ~ (in OAs No.1841/96, 1557/96, 1484/96,
2216/96, 1871/96). The main plank of applicants’ attack
is that at no ' stage, i.e. before

JNotification“(8.6.95), at the stage of issuing

.subseQUent corrigendum (29.7.95) and while holding
1nterv1éw (1st week. of December/és), none of the
candidates were told that their names have to be found
not ohiz in the State Lists of OBCs but also in the

) -

ﬁ;: '? Centra1 List and that the certificate produced has to be

2% | 5}J;asvper proforma prescribed in appendix 3 of DoPT’s OM

#.dated 23.11.95. Hence, the "pringiple of Estoppel” .is

;f ) '?ﬁevjdent1yvin their favour.

e 2. It has been further submitted that in view of the
~.resolution by the Ministry of Welfare dated 6.12.96,
&l respondents are duty bound to issue appointment letters

: to the applicants inlpUFSuanbe of the selection that

:?Efok place in 1995,

©o3, While opposing the claims of the applicants,

' respondents have mainly relied upon the following:

T N e e e

£ puargs

7
J

.
Y

L,




£ K orr

v
. ° N . "’-‘v -
P VT e X ST
R '-='~-'?- et e

(1) Thatl‘ the categories  of dBCf /e .
applicants claim to belong to. are to
i be found in the common list (State as

/ _ well as Mandal list) as annexed in the
/ office memorandum of DoPT/Government of
! _ India 8.9.93; The certificates are also
Vo not as per the proforma laid down by the
\ Government of India annexéd with the

\ above memorandum.

(ii) That as per DoPT’s jnstructions in OM
No.36033/9/95 dated 10.5.95, caste
certificates produced by OBC candidates
can be verified by the appointing
authority ~ at any time after the

. appointment also and that is what they
have tried to ensure through DCP/II Bn.’s
- letter dated 19.4.96; and ]

(iii) That as per the decision of the Hon’bple
~ supreme Court in Indra Sawhney Vs. juol

& Ors.JT 1992(6) SC 273 (popularly Known
as  MANDAL CASE), any -proceedings
questioning the validity or operation/
implementation of the -orders in OMs dated -
13.10.90 and 25.9.81 on any ground
whatsoever, shall be filed or instituted
only before the Supreme Court and not
before any High Court or any court or
Tribunal. - - = - = eemenseeem o semeT s T mmmo T

‘4. Heard rival contentions of learned counsel of all

the partieé.

'
i

5. The short QUestion>for our consideration is whether

Resolution/Notification- of - the Government + of 1India -

(Ministry 6f Wéjfare) No. 12011/44/96—BCC dated 6.12.96
declaring Ahirs and Yadavs and oﬁhérs as belonging to
OBCs'shogld be withvretrdspective‘effecﬁ in the sense
that persons be]ohging'to these communities should have

the benefit from the date of theif’appdﬁntment or from

~ the date the Commuﬁﬁfkés.Were notified'aéAsuch byf-ihe

State Governments or from- the date of- original

Notification by the- Government of India i.e€. O;M.

@,

No.36012/22/03-Estt. (SCT) sdated 8.9.93.

. . ; .
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6. Before we determine the aforesaid issue, we need to
]

bring out the principles applicable for determining

retrospectivity or prospectivity of a

Notification/Resolution. - In this connection, the

decision rendered by the Apex Court in the case of

Income Tax Officer, Tutitocorin Vs. T.S.Devinatha Nadar

etc. (AIR 1968 SCC 623) is very relevant for ouf
purpose.
7. wWhat 1is stated by the Hon’'ble Supreme Court, as

summarised in the head note C, is as under:

“"The general rule is that all statutes, -
other than those which are merely declaratory,
or which relate only to matters of procedure
or of evidence, are prima facie prospective:
and retrospective effect is not to be given to
them unless, by express words or necessary
implication, it appears that this was the
intention of the legislature. In fact, the
Court must 1look to the general scope and
purview of the statute, and at the remedy
.sought to be applied, and consider what was
the former state of law, and what it was that
the Legislature contemplated (1869)4 Ch.A 735
Rel.on". '

8.‘ On the basis of abobementioned principles, all
statutés other than those which are merely dec1ara§é$y
(i.e. statutes relating to procedure/evidence etc) are
prima facie prospective. But statutes which are

declaratory in nature will have retrospective effect.

9. Applying the above principles, position of law on
this éensitive issue 1is indisputably clear in a 1long
Tine of decisions of tﬁe Hon'ble Supreme Court/High

Court as well as Central Administrative Tribunal.

10. In the case of Bhaiya Ram Munda Vs. Anirudh Patar -

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis issue was non-mentioning of "Patars” as sub-tribe

S e e o




declared as ScHeduWed Tribe (ST fo Zhort)

article 3420 of  the
- -

of “Mundas“

~—

in the State of Bihar uhder

/ . o .
The relevant para in that “order 1S
\ - .

reproduced below:- \

Constiﬁution.

\
A

\

“The alternative argument advanced Dby
counsel for the appelilant has also NO
substance. It is true that in Part III of the

. Schedule to the Constitution (Scheduled
iA" o Tribes) Order 1950 issued under Art. 342 of.
fz. _ _ : -the Constitution . the name .. “Munda’ was
v S mentioned and similarly the names of other:
2 S sub-tribes amongst Mundas - were. .mentioned.
E K Counsel for the appellant contended that if’
- [ according to Dr. sachchidanand, Mahalis, Ho,
Bhumils, Asur, Baiga and Khangars are Mundas,:
specific mention of some of those tribes in
the Scheduled Tribes Order clearly indicated
that "Patars” who are not mentioned therein are
,not a Scheduled Tribe within the meaning of
the Order. There 1is however - no warrant for
that view. If Patars are Mundas, because some
cub-tribes of Mundas are énumerated in . the
Order and others are not, no interence will _ ' :
arise that those not enumerated are not oo TR
Mundas. We -are unable 1o hold that because f
patars are not specifically mentioned in .the o o
List they cannot be included in the general:
heading Munda.” (emphasis a¢ded)
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1. It is evident that just because "Patars” are not

B

© or

in the 1list, it cannot be : said

»

specifically mentioned'

that they cannot be included in the general heading

“Mundas” . The name by which a tribe or sub-tribe is

: - S known is not decisive. Even if the tribe of a person is

different from the name included in the Presidential

it may be shown that the name included ‘in the

order,

o " Oorder is a general name applicable to sub-tribes. o

civil Appeal No. 1622 of i967'decided on
of

(Please _see

21.5.68 (sCc)). It was thus concluded that "Patars’

Tamar' District

in Bihar are a sub-tribe of MUndas' and B

they are not different from "Mundas“(Emphasis added) . .

.The same situation. prevai1sf'here when -we speak of

- | ' Gowala/Gawala andgAhirs/Yadavs. .




12. We now come to the case law touching‘uponuon the
same subjecp,.as decided by the High Courf'of Karnataka
in-the case of Shanta Vs. State of Karnatéka and¥’
~Another (1994(3) Kar. L.J. 128), The petitioner
therein. was Chargesheeted for Obtaining a false caste
certificate. Admittedly, she be]onged to  "Beda"

community but declared herself to be belonging to

"Nayaka” which is notified as ST. The petitioner had

produced several Government publications which show that

"Beda" commuhity 1S synonymous with “"Nayaka” community
L and that in . various districts ‘the same community is

called by different names. It was held that "Beda" and

“Nayaka" are not different communities and that the same

i ; communities go by two names and that those names are

synonymous., ‘In the present case, Ahirs and Yadavs are
synonyms of dea)a/Gawa)a and admitted by respondents,
13. In view: of the above, it was held by the Hon’ble
High Court that declaring herself to be "Mayaka’ by
~ tribe, she could not be held ,responsible for false

- declaration.: Since "Beda" was éynonymous of "Nayaka". <=\

she was given the benefit and charges quashed. Based on

two of 1its earlier decisions, in KSRTC Vs. E.M.

Munivenkatappa (WA  No. 470 of 1991) and E.M.

'Munivenkatappa Vs. K.S.R.T.C. (W.P.N0.22662 of 1991),

the Hon’ble High Court held that ordinance which was

followed by an Act must be ‘given retrospective_ effect

since the amendment was of ,a* declaratory nature.

(emphasis added).

14. We now come to the. decision of the Central

. Administrative Tribunal, Bangalore Bench in the case of

Sampath Kumar Vs. CPFC/NDLS in OA No.544/94 decided on

K e e




16.3.95. In that,case, the app11cant was agg

R

-11;

_ed by'
the denial of benef1t c]awmed by him w1th effect from_

27.734977 on the ground that he belongs to ST Community

and intimating that he was not ent1t1ed to the bénefit

prior to 19.4.1991 as 1n OM dated 26.9. 1993 1ssued by

the Respohdentﬂ'therein. 'dThe applicant had ret1red on

»supefannuation, with effect from 31.1.1994 as an

_ Enforcement .officer, though appbjnted originally as @&

Lower Division C]erk against ' general category on

9,12.1957. Later on GQvernment of Karhataka classified

. the communities viz., Naika, Nayaka, Qha11ava Nayaka,

N !

Kapadia Nayaka, Mota Nayaka and Nana Nayaka as be)onging‘

to ST, with effect from 1,5,1976 and the Government of

India by.notification_dated 27.7.1977 also included the
above cétegories ~under ST. Ppursuant to 'the above

notification; the applicant filed a representation 1o o

treat him as ST with effect from 10.1.1977 claiming that
he belonged to “Bedaf commun1ty which accord1ng to him
was a synonymous of “Nayaka" wh1ch is c1ass1f1ed as ST

Therefore, he filed W.P. before High Court of Karnataka

which came to be transferred to this Tribunal and
‘disposed of in' OAs No. 164/86 to 166/86 with a

.direction to lcok into the matter afresh after giving an

oopportunity to the app1icént The app11cant produced a

fresh_"qertificépe_'dapedn 9. 10 1991 obtained from the

Tahs11dar, Banga\ore :The ' representat1on of the

app11cant was considered from that date and he was to bé

treated as ST from 19.4.1991 ‘and_not_ from 10.1.1977.

The applicant _then filed OANo. 473/92 before  this

Tribunal which was disposed of{directing the respondents

"pdhdecide‘yhe status of the ap@}jdant_with regard to his
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claim as ST, The Deputy Commissioner repilied stating
)
that he 1is entitled to consequential benefits provided

for STs but only with effect from 19.4.1991. N~

15, Thgs, the applicant approached the Tribunal in a
second rouﬁd of litigation in the above 0A J.e. ‘544 /94
seeking refiéf, inter alia, in terms of treating him as
ST with retrospective effect from 27.7.1977 alognwith

all consequential benefits,

16. The above 0a was examined by Division Bench 1in

‘deta11s keeping in view of the decision of the Apex

Court in (i) Civil Appeal No.481/89 in Chandra Kumar vVs:

UOI decided on 2.12.94 (i) Law laid down in Income Tax

Officer, Tuticorin’s case (supra); (iii) decisions 1in
cases of KSRTC Vs. E.M. Munivenkatappa and E.M;.
Munivenkatappa Vs. KSRTC; and (iv) the ratio arrived

at Smt. Shanta’s case (supra).

17. The Division.Bench concluded that Ordinance 3 of 91

which was subseqdent]y enacted was only in the nature of)i

declaration and was not procedura1Aand,'therefore, it

"has to come into operation retrospectively from 27.7.77

and no necessarily from the date of the Ordinance i.e.
of 1991, It was so held because the applicant belonging
to "Beda” community which was admittedly synonymous of

"Nayaka’ and came to be declared as ST not from the date

e

of Ordinance 3 of 1991 but on the date when_ several
oﬁher commﬁnities were treated as ST with effect from
27.7.77. The O.M. dated 21.7.93 denying the ‘benefit to
the applicant therein was quashed and the departmept was
directed to treat him as ST w.e.f. 27.7.77 when

Government of India Notifjcation came into operation.'




18. i the same
Jayaramiah  Vs.

/ S~
ed on’ 20.10.96.

 BangaJore Bench in the _ case

>’  SGM/Bangalor4 in OA-758/96  dec ,
- : - a e | . :
Pleadings in this case proceeded on%the same\anes as 1in

- )
o
e

2 _ \ ,
aforesaid cases and reliefs grantéd with  retrospective

effect.

5

.19. The 1legal position that gmerges out in the cases

aforementioned could be summarised as under:-

(A)- Wherever a community came to be nqtified
as SC/ST/0BC and that there are
indisputable evidence of STs with
synonymous names existing around, the
latter have to be recognised as belonging
to the main community -and cannot be . ;
discriminated. The decisions of the Apex L
Court in Munda’s case as well as of the '
High Court in Santa’s case support this
view,

(B) Notification/Ordinances issued by
Government if it is a declaration, and
not procedural, will have retrospective
effect. The decision of the Constitution
Bench of the Hon’ble Supreme Court in the
case of Income Tax Officer (supra) . ,
support this view. This principle has P
been  applied bythe High Court of

. Karnataka while decidingWrit Petitions : P
'No.22662/91 dated 18.11.91 (supra). _ o

7

'(C) When a subsequent Notification is issued,
leaving- behind certdin sub-Tribes/groups
retrospectivity will relate back only
upto the date of declaration of the
original Notification and "~ not beyond .
that, provided claims of . .
sub-Tribes/sub-castes are impeccable. ' : ;
This .view gets support - by aill the L
case~laws cited herein above. - S SRS

20. The .question in these present app]icatidns would be
whether Ministry of welfare’s: Resolutin/Notification
dated 6.12.96 is one of fhe declaratory in nature. We
find that thé above resolution is based on advice of
Nationa1“Commission for - Backward C1a§ses (NCEC for

short) set up under NCBC Act, 1993. This' is evident =
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from Secretary, NCBC’s letter dated 20.6.95 as 1in
annexure I1 ip OA 894/97. The' Commission came up 4
foljowing the direction under Article 141Sizf the
Censtitution by tne - Apex Court in MANDAL's ease ‘to

“etertain, examine and recommend upon the request for

inclusion and complaints of over inclusion and under,
inclusion in  the central list of backward Classes"”

Commission’s advice to the Government of India, under

Section 9(15 of the NCBC Act, 1993 g ord1nar11y
jﬂ t binding. The above notification would not have surfaced
ﬁ; : but for the advice of the,eomm1ss1on being of statutory
nature. Since the resolution dated 6.12.96 is

; o essentially an order arising out of directions of the 9

MemberfBench of the Apex Court, it woulg have the'forcel

of being dec]aratory and not pProcedural, in nature. 1In

WY Bt asu

fact, the above resolution amounts to declaration of law

s S D

(R oar ey

by means of resolution and, therefore, should have
retrospective effect as per law laid down as mentioned

in details in paras 17 to 19 hereinbefore.

RSt soppaam e vy

21. _What s important iS not the name by which}\a

P =

sub-tribe g Known but whether the name included in the

N order is a general name and is_applicable to  sub-tribe

(Emphasis  added). The general name here s
"GOWALA"/"GAWALA" and is applicable to sub-tribee of
Ahir/Yadav. - To. estab]fen that Ahirs and vYadavs are
Synonym (be1ong1ng to same group of Gowa]a/Gawa]a) we do
not have to depend on1y on the Government of India’s
"resolution dated 6.12.96. The‘ report of Backward
Ciasses Comm1ss1on (Mandai Commission) of 1980 at page

182 (2nd part Volume TIII to Volume VIII - Haryana

Chapter) clearly mentions "Ahir, Gowala, Gawala, Rao and

i ' i ) Yadav" as OBCs under the  same entry No.2. ‘This

e e Speviets o v -
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Shse, the ratio arr1ved at by the

-% to 198@ commands acceptance.

aw 1a1d dGWn py the Supreme Court 1n Munda S

H1gh Court in Shanta s

case and also. inZSampath Kumar's case of ‘the Tr1buna1

are squarely applicap1e to the facts and c1rcumstances

of the . present app11cat1ons both in. terms of treating

Ahirs/yadavs as synonyms . of- Gawa\a/Gowala and

retorspective appTicabi\ity of Government of india’s

resolution dated 6. 12 ‘g6 being of decYaratory<nature for

the reasons aforequoted in sub- paras A, B & c in para 19

'aforementioned.

22. We- find that re:nondents action in respect of
denial to 1issue offers of appointment cr in termwnatiné
services f those alr=2ady empioyed or &ven cance\)ing
the candidatures of selected ‘candidates are devojd of
principjes‘ of natural justice as well 23 app\ication of
mind. 1t - 1S not their case that the app]icants' have
-eubmitted false. caste cert1f1cates Applicants have
been.found to ‘have produced certificates not as Per
proforma. Respondente nave NOW come out to say that the
_certifiCates submitted snou\d nhave been as per _format
enclosed ‘in DoPT's OM. No. 36033/98/§4—Estt. . dated
23.11.95 gand this admittedly came TO the.r notice later
on only in Apri], 1996. That followed series of actions
under cha11enée herein. Tnere is some force in the

contention ©of the app1icants that steps taken by DCP

through letter dated 19.4.96 was . an act of -

"after—thougnt" since none'of them were ever informed of

the above vital requwrement at any .stage »whatsoeyer

A\

o

right from the date of not1f1cat13n ti - o \
the panel. S1nce appo1ntments are \, ‘ ,. o,
< s T, /

’ condition and that the sawd cond1t1c S A

{ L
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public, it would have been only fair for the respondents
to offer an opportunity in this respect., That wasA not
done. Principle of natural justice thus stood violatgl
notwithstanding the fact that the respondents had yet

another conditionality to press for.

23. Respondents have also taken the plea that the

categories of OBCs the applicants belong to are not in
the common 1ist of OBCs of State Governments as well as
Mandal 1list . as per annexure attached to the OM dated

10.9.93. That OM mentions: "THe OBCs for the purpose

of aforesaid reservation would comprise, in the first

phase, the castes and communities which are common to.

both the lists inthe report of the Mandal Commission and

‘the State Governments' Lists”. There are reasons why

such a "phase-wise” order was issued. This calls for a
short elaboration of the background behind the

reservation for OBCs.

24. Government of India was:seized with the problem of

reservation for OBCs right from 1830 or even eaf]ier.;a

It was 1initially felt that "Only such classes of
citizens Who afe socjally and educationally backward are
gualified to be identified as backward ciasses. Tb be
éccepted as ‘backwafd classes for the purpose of
reservation under Arg%é]eﬂ;15 or Article 16, their
backwardness must have been either recognised by means

of a notification”™ wunder Artic]e 341 or 342 of thd

Constitution. In the case of other backward classes of

citizens qualified for reservaticn, the burden is on the

State to show that these classes have been subjected to

such discrimination 1in the past that they Were reduced

_to a state of helplessness, poverty and the
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i condequential social and equcationa1 packwardness as 1n

. the icase oOf the SC and STs. These c1asses of citizensy

T;ﬁﬁf fséggagatedin slums and'ghettos and aff11cted by grinding -

- =:bov@rty, disease, ignorance, 111hea1th and backwardness,

I TER SN and shaunted by feér ~and 'anxiety, are- the
o -constitutionally intended peneficiaries of reservatjon,
z~t&ﬁﬂ% not%because of the1r castes or occupat1ons¢~wh1ch 'ére
i ioemérely incidental facts of h1story, but because of the1r
W&fﬁﬁﬁSﬁ backwardness and diéabi]ities stemming from"1dent1f1ed
14 sc¢tpasﬁ or continuing inequalities and discrimjnatfon.. 1t
shis  $&8°3t this stage 1in 1990-91, the Apex Court received

i A 3ﬂfa$§1y a large number of writ petﬁtions regquiring

R e Nsdetdrminaticr of 3uilding principles. It was thus held

baomai i gpawandal’s case —rac "means—test’ 1is imperative %O

sofr Lho skim-off the affiuent sections of the backward classes’.

directions of the Hon'ble Supreme

o)
1]

Tu“WVThus following t!

1, ppa PirCourt the firast phase of reservation for 03Cs started in

P oamdol LGovaernment 5f India, with the communities/castes which
SOl T wWerd common to both the lists in the report of Mandal

e Commission and the State Governments’ Tists.

Ll ioe . Instructions  unce? Government of India OM ~dated 2.9.93

33w 1078.93 wherein it has been mentioned that the Expert
“tresz o oo ComMmittee  on "creamy Layer” has been -commissionad to

e ui prepare  the Common Lists 1in respect of 14 states which

hitaiad hadi notified the 1is£ -6f 0BCs for /the? purpose of
evalion regervation in State Services as .on fhe date of
counh 0 judgement  of  the Supreme Court. The Common Lists
iowd ?yprébared by the Committee  were accepted by  the

\
voaeny w@a¢€rnment which decided to notwfy the 1list (annexed

bl b Thave Lo ne reacd with those under notification dated.

r

i
}

ey e ) EYT T
-
s

i
?

v OH dtﬂ'.x‘:'v‘vit?h oM dated 10.9.93) of the OBCs 1h‘;'the context  of

RS itw\nmplementat1on of the aforesa1d OM dated :8.9.93. The

5,  @ab NCBC, set up under the provisions of the Nat1ona1

IRl L

B
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Commissipn for Backward Classes Act; 1993 in pursuanbe

. . ] )
of the direction of the Supreme Court in MANDAL case,

_thad to entertain, examine and recommend upon reqguests

.for inclusion and complaints of overinclusion énd

under-inclusion in the 1ists of Other Backward Classgs

of citizens.

. 25. The resolution dated 6.12.96 based on NCBC's advice
. 18, in effect, the outcome of directions of
. .constitutional authority and also in follow up of the
-é_ o o directions of the Apex Court contained in OM dated
10.9.93. Résponsjb]e ﬁublic functionaries 1like fhe
fespondents herein should have called their Qwh

-~. attention in understanding the expressions like - ‘in

T the first phase” - in the OM relied upon by them. &;

~- 26. We find the respondents have neither cha11enged the

RIS =

notifications dated 24.1.95 and 7.6.95 of the State

GovernmentsA of NCT of Delhi and Haryana respective1y.

BT e L

Nor resolution of the Government of India dated 9.12.96

has been questioned. Sinée Ahirs/Yadavs have been | ;

5 categorised as belonging to OBCs by the aforesaid

1 ‘ # =« - resolution and since their inclusions are apparently
A

h? S .-+, based on the recommendations of the statutory body,

there 1is no reason why the effect of the resolution

should not be given from tﬁe date of the notification by

AR the State Governments. ordinarily, retrogpective

.4— 35« - application would have been related back to Govgrnment
ed?-‘ of India notificatidn’s‘ dated 8.9.53, since "tgé

f €7 reservation for OBCs in the Central Government for the

; oo e first time started froh that date. But such benefits

; s -.- could not be.gﬁven to any Stats Government unless 'phey

i %ﬁTu . had justified their actions by  means of prdper
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ﬁotiffcatien and that was done Dy ﬁhg _quernmenqn of

4

"é¥ter applying the principle of "creamy layer”, as laid

.dowh by the Hon’b1e Supreme Court, we are inclined to

‘agree that the caste/class tag should be allowed to take

and the Govt. of NCT of Delhi on

'34.1.95. Since such notifications could be made only .\

effect from .the date of notifications by the State

'Govérnments. This 1is the principle ~which has been

- édopted 'by-the~High-Court of Karnataka in Shanta’s case’

. (supra) and we are in respectful agreement with the

ratio arrived at therein.

If one is an 03C on 24.1.95/7.6.95 and again on 6.12.96,
how can . his OBC character be taken away 1in between

21.12.95 and 7.6.96 wnan appointments were due?

28. What would govern the present set of _recruitments

is the position of taw/regulations pfevai]ing at the
time of Recruitmant notifications dated

recruitment were stipulated in the communication dated

8.6.95 addressed to Employment “Exchange. It is

27. Respondents would then argue that the caste tag
shocu'd co with ins ép?icants §n1y frcm tne Zate 353
notificaticn, i.2. 5.12.96. This date is important.
Iﬁ ornly signifies, n terms of time, when an official |,
noti-a was taken of ; 3t avents referable to recognition
-of mackwarcness. Tz date does»not wash away the pést.

2.6.95/8.6.95/29.7.95. In fact, all the conditions for .

impermissible to bring in subsequent conditions dated, |

23.11.95  to invalidate the selection already he]q¢%;

\

" thedscisions. of the Apex Court in the lcase of...

V.o
A

P.Mahendran. & Ors. Vs. State of Karnataka and ors., . :,

{emphasis added). > We find our views get fortified by .
v s = S
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AIR 1996 SC 405 wheréin‘the respondents’ attempts to
app1y‘ new provisions to govern the se]ecﬁions .a1ready
starfed have been deprecated. On the date of anye
Notification Ahirs and Yadavs find their names appea;::g
separately agginst the appropriate entry numbers in the
State 1list (notified.on 7.6.95) and in the Mandal list.
There were thgs enough of materials to publish the
"second phase” of common list or update the earlier
Central list dated 10.9.93. If Ahirs and. Yadavs were

not shown in a subsequent common list, applicants could

not be forced to face avoidable difficulties.
’ -

-

29. - That apart, the undisputed facts are that on the
date of AOtificatjoh, i.e. on 8.6.95, the state 1ist;
notified did include all the categories applicants
herein be1§nged tq. Those names also appear against the

appropriate entry number 1in Mandal List. OM dated

8.9.93 does not stipulate that any community appearing

subsequent?y in the state lists and having corresponding

-'entry in .Mandal 1list, need not be considered. On the

contrary,  mention of the reservation being - "in_ the

first phase” points to the need for consideration of

subsequent  issues based on valid considerations.

Respondents have failed to. take note of this.

30. The respondents’ Coqnsgl vehemently argued that the

OBCs 1ike ~ Ahirs and Yadavs could not be treated as OBCs

"for the purpose of obtaining 27% reservation unless they

were OBCs deb1ared by the Céntra1 list, before they were
appointed - to thexr post and since the notification

including these'éommunities as'OBCS‘was published by the

TN

L

!
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Central - Government only .on 6 12 96, the benefit of

N '-!“E";i\

reservation‘ as 0BC cou1d not have been extended to the\L,F

applicants.

31. On the other hand the submission of the app11cants
were that the respondents, even though, were recru1t1ng
for NCT of Delhi, had gone to:the state of Haryana and 8'hh
other States for local recru1tment and they themselves
were not sure 'whether the OBCs being recruited to .a

service 1in NCT of Delhi should be identifiable with the

help of a. notification of'-NpT of Delhi or with : :%
respective States. It is also a fact that the NCT of !
Delhi by its notification dated 20.1.95 had brought out

 these commun1t1es as 0BCs for the purpose of gett1ng the

benefit of reservation as OBCs within the NCT of Delhi.

It is ‘subsequent1y that the respondents came to realise

SR i pashg i

that even - though the recruitment was for Delhi, since

the recruitment was from the dstate of Haryana, the OBC

4 R REE R R

character of a community should be determined as per the

rules applicab1e to the State of Haryana. Accordingly,

i

the respondents found out, Subsequent to the selection

and appointment, that the applicants were not belonging

to the 0BC of the State of Haryana recognised by the
Central Government by its notification dated 10.9.93.
The subm1ss1on of the counsel for the. app]icants was
that even though the commun1t1es to wh1ch the app1wcants
be1ong were a]ready recogn1sed as OBCs w1th1n the State
of Haryana, ‘the -Central Government not1f1cat1on on1y
declares them;#for_'the '/puroosebiof reservationr‘but
otherwise as fardas the‘character and:status of.the.QBCs
are concerned,. the-.app11cants wou]d remain members of

the OBC commun1ty with effect from the notification of

the State of Haryana dated 7.6.95. It was also




- ﬂasmOBCsmwaso;names, synonymous to"tre' a1reedyf7eiistﬁn§"\“;;s;;;;

entry - No.26 for E Gawa]a and Gowa1a. J:BY' this

we T :_.""" V:-J- Tew . :
AN e

not1f1catlon,‘ﬁtheM Centra1 Government ‘has’ on\y further

'descr1bed that the commun1t1es of Ah1rs and Yadavs are

synonymous. to Gawa]a & Gowala ‘and that does not mean

~ -Ahirs and Yadavs became OBCs _from the date of

notif1cat1on.‘ It must be. remembered that 1n “all’ these

g : not1f1cat1ons, entryNo.26 is referr1ng to these

communities as common entry which has been taken fromfjf

the notification of the Haryana Government declaring all

these communities under one entry as OBC.

32. It has a1so been subm1tted by the app11cants that

the Hon’ble Supreme Court 1in Indra Sawhney’'s case R

(supra) permitted the Centra1 Government to implement CoL

CTTTTTTT27% reservation for’ OBCs only if" the expert Committee’s’
report is implemented’ and the "creamy layer” of . these

. r
communities are exc]uded from the benef1t of the said

27% reservat1on, that is to say, the creamy layer” of

~ the respect1ve OBC commun1t1es even thoughlcontinued.to

= remain as members of the OBC commun1ty, from the ~datehwﬂm__;

A

143 . -

¢ y ) A . ‘ ‘ . i
:F ] .. they were soO recognised and const1tuted by their

‘ ' respective State‘”Governments, those“creamy~1ayersf~did'

ryryen,

'hotﬂbeéée‘ to_@beCOme OBC but they'wiaiv’not get‘"the_

$
i
i
¥

-

. R
LT OV SIS P SN T

Qf : «"‘benefit of 27% reservat1on. The 1ntent1on of _ 10 9. 93h§ir¢w

SR " notification was to isolate only those OBCs, common nin'f_ e

upematr, 1Y

? : Q State Lists as well in Mandal list, for the purpose of

benefit of 27% reservat1on only after“satisfying creamy .. : . -

;:1ayer_.criteria;;'ﬁThose who d1d not fu1f111 the‘“%atﬂ‘




»;:a thorough

ngujfy to the1r

o accordance w1the cr1ter1a 1a1d down.

Subsequent1y, in
accordance Vw1th the decision. of. ‘the Apex Court,-what - 1s

left to be - done

was to"1ssue¢ the. not1f1cat1on

recogn1s1ng them' " as e11g1b1e for reservat1on of 27%

subm1s71on of. the respondents that, the

N

OBC character of the app]1cants d1dnot relate back to
the date on wh1ch the respect1ve States have found

constituted

and

a part1cu1ar commun1ty ias OBC and they w111»/
not’ be cons1dered as OBC for the benef1t being dec]ared

as OBC‘“and'“but on?y”for”

benefit of 27% reservation is, 'therefore, to  be

rejected.

that in view of the d1rect1ons g1ven by = the Hon4b1e
} Supreme Court in para 861, th1s Court has no

jurisdiction to dec1de this 1ssue He a]so relied
I

clause (c),of para 861. For the sake of conven1ence the

savd para s reproduced beIOW°_ _b B

. (AZ_The Government of India, each of the
State Governments and - the Adm1n1strat1ons of .
‘Union . Terfitories shall, within four months

- iee. T from today, - constitute a permanent body for
T enterta1n1ng,

- -examining ‘and recommending -upon.

L ' requests for inclusion - and comp1a1nts of

S over1nc1us10n and *under- inclusion in the lists-

of other . backward classes of Citizens. The
advice tendere

d by such body shal) ordinarily
-be b1nd1ng upon the Government ‘

(B Withy rr“"-'_'four Tonthg=-
AGovernmento

B “_‘““mm_ "861.

3

from todayf the L
. India shay1: spec1fy the bases,,-a.w
releyanta_m‘and )

Therefore, the -

t h"e“’p'UTD o] 's‘e‘o‘f TTobtas TR the—————-:

rE v alevn wd
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"Other Backward Classes”. Theimplemention of
- the impugned OM dated 13.8.90 shall be subject
to exclusion of such socially advanced persons
("creamy layer”). This direction shall naLd
however apply to states where the reservations
in favour of backward classes are already 1in
operation. They can continue to operate them.
such states shall however evolve the said
criteria within six months from today and apply
the same to exclude the socially advanced
persons/sections from the ‘designated “Other

Backward Classes”.

(C) It is clarified and directed that any and
all objections to the criteria that may be
evolved by the Government of India and - the
state Governments in pursuance of the direction
contained in clause (B) of para 861 as well as
to the classification among backward classes
" and equitable distribution of the benefits of
reservations among thetfi that may be made in
terms of and as contemplated by clause (i) of
the OM dated 25.9.91 as explained herein, 7
shallbe preferred only before this Court and /
not before or in any other High Court or other
Court or Tribunal. similarly, any petition or
proceeding questioning the validity, operation
or implementation of the two impugned OMs, onh
any grounds whatsoever, shall be filed or
instituted only pefore this Court and not
before. any High Court or other Court or
Tribunal”. -

34. It 1is obvious that thé submiss}on of the counsel
for the respondents is misplaced. By c1ause_(c), the
Hon’ble gSUpreme Court was clarifying that any and all
objéctions to ;he criteriaithat may be specified by'th{gﬁ
GOI .or State Government pursuant to thé directions :
contaiﬁedAin clause (b) and the classification among the
backwardness ‘and equitable distribution of benefits
among them in accordance with OM dated 25.9.91 can be"
preferred'on1y to the Hon;bﬂe supreme Court. That is to
say, clause (c) refers to the subject matter mentioned

-in clause (b), namely the discrimination of criteria to

) C1assificatjon of equitable distribution referred to in
- clause (c)‘ are also referred to the creamy layer in 
clause (b). The latter part of climuse (c' also ‘mentions

that any petition or proceeding questioning the

ater S el RAL AT 3

exclude socially advanced creamy layer and the

LLEEL

ctng

validity, operation-or 1mp1ementatipn of these two  0Msﬁ}:'
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Character of the aoplioants ‘88 0BCs  after the
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On any ground whatsoever shaTl be fi]ed or

H
only before the Supreme Court. 1t is not the case of

the respondents that the app11cants are cha1]eng1ng the

validity, Operation or 1mp1ementat1on of the two OMs

which were " the Subject matter of the dec1s1on of the
Supreme Court in the said case Thus, the objection as
to the Jur1sd1ct1on of this court to decide the issues

raised herein ang descr1bed above, isg tota11y misplaced.

35. oOn the other hand the Supreme Court indicates that.

the State Government-cou]dfconstitute a permanent body

within four months for ma1nta1n1ng, examining and

recommend1ng upon the request of exclusion or comp]a1nts

of over- inclusion etc. of the OBC Citizens and theijr

advice tof the State Government would  be ordinari]y

bjnding.

36. It is pPertinent to mention that the -not1f1cat1on
dated 7.6.95 of the Haryana Government was, in fact,
issued  in PUrsuance ' of theld1rect1ons given by the
Supreme Court. As such, the app]ioants who have

obtained certificates - from the state of Haryana in

the applicants are Cconcerned. Whether the Central
Government has subsequent?y recogn1sed this status for
different Purpose or not, is not going to change the
notification dateq 7.6.95. This ig because the said

notification has been 1ssued by a permanent 'body

constituted by the State Government in acoordance with

the det1s1on of ‘the" Supreme Court

e
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37. In the facts and circumstances of the case, the O&i{
are allowed with the fo110w1ng d1rectlons
(i) oOrders dated 15.10.96, 30.10.96, 31.10.96
and 4.11. 96 cancelling the candidatures {
of

(ii) In

and thereby efus1ng to issue offer

appointment and orders dated 30.10.96,

12,11,96 18-19.2.97

31.10.986, and

terminating the services of the

e

applicants shall stand auashed;

the case of those applicants awaiting:

offer of appointment after due process of .

selection, respondents are directed' to

appointment ‘to them

issue offers of
‘provided other conditionsi stand'
fulfilled. Applicants . served with

~1etters‘ of termination shall . be

" 0 13
re1nstated and orders of termination . .
- SRR

already served be W1thdawan or to those
threatened to  be served shall not  be

_effected.r These orders shall be carried
out within a period of eight weeks from

eceip@,of a certifiedf copy -

the date of r

of this order;

4
~(iii)our orders howéVer;,~~wi11\jnotggvbevaau~
app11cab1e to the applicants in OA'52/97

or other app11cants who have approached
00urt in wWrit petitionsrgfi. .

- - the H1gh

separate1y.
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actqa]]y worked.

In case services of some

applicants have been terminated, all
their past service shall be counted for
the purpose of seniorfty. However, there.
shalil be' no backwages for them for the

intervening period 'since they have not

There shall be no order as to costs.

o (S.P._Biswas) 7777 (Dr. Uosé & Verghese)
M&mber (-A) Vice-Chairman(J)
/gtv/
.
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