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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIRAL BENCH

No. 241 0/96 alongwith OAs ^o. 243 1 /96 , 2508/96^523/
OA 7<'?K/qf> Ik 1^1 52/97, 1484/96, 15->7/96, ̂ 84 1/9^

971 f;/Qf^ 6/97. 894/97, 257/96 and 452/9 /

New Delhi, this 24th October, 199 7

Hon ble Dr. Jose P. Verghese, Vice-Chairman(J)
Honble Shri S.P. Biswas, Member(A)

S/Shri
1 . Parmender Kumar

Vill. & PO Tharrampuri, Dt, Rewari
2. Surender Kumar "

Vill. Mamdiya Assampur,! PO Khari
Dt. Rewari (Haryana)

3. Oil bag Hussai ii i
Vill. Autha, PO Shahcholsha
Dt. Gurgaori

4. Krishan Kumar

Vill. & PO Mokehera, Dt. Gurgaori
5. Ahmed Khari

Vill. Hajipur, PO Punhama
Dt. Gurgaon

6. Pradeep Kumar
Vill. PO Sidhma, 01. Maheridergarh

?. Balwan Singh-
Vill. Balour, PO Bcdradur gar h
Dt. Rohtal:;

8. Subhash Chand
Vill. Kharkhoda, Ward No.
Dt. Sonepat

9. Vikram Singh
Vill. Dhasera, PO Bikaner Teh. Rewari

10. Rajender Kumar
Vill. & PO Kalwari
Dt. Gurgaon

1 1. Jai Prakash

fr Vill. Bhakli PO Kosli, Dt.Rewari
Applicants in
OA 2410/96

(All through Mrs. Avnish Ahlawat, Advocate)

1. Naresh Kumar

Vill. & PO Bharawas
Teh. Rewari

2. Urned Singh
Vill. & PO Sehla.irg
Teh. Dt. Mahendragarh

3. Vijay Singh
Vill.Tigra, PO Gujarwas
Tell. Narnaul, Dt. Mahevridragarh

4..Mam Chand
Vill. Mandhewali, PO Tigan, Teh. BallapliOr-rh
Dt. Faridabad

5. Ravi rider Sifiph

Vill. Bhelpa, PO- Rithoj
Teh. Sohna, Dt. -Gurgaon

6. Basant Ram

Vill. & PC Dhani-i : _ '
Teh. Jhajjar, Dir.. Rohtak _ - -
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7. Pop Singh
Vill. PO Badshahpur

Dt. Gurgaon
8. Subhash Chand

Vill. Lakhuwas, PO Sohna
Teh. Sena, Dt. Gurgaon

9. Vikram Kumar

Vill. & PO Badshahpur, Dt. Gurgaon

(All through Advocate Mrs. Avnish Ahlawat)

Woman Coneta'ble Shakuntala

<T51., Bawana, Delhi-39

AdpIloan ts

in OA 243 I/96

(Throu.gh Advocate Mr:

Applicant in OA

2508/96
Avnish Ahlawat) '

Prarnpd Kumar Verma
58,• Ahi.r^ Mohalla, Mogis Talab
Bhopal . , .-''Applicant in OA

•  - 2523/96
(Through Advocate Mrs. Avnish Ahlawat)

versus

1 . Commissioner of Police
Police Hqrs., New Delhi-2

2. Shri N.S. Rana -

Addl. Commissioner of Police

Delhi Police, Delhi

Addl. Deputy Commissioner of Police
East Dt. Delhi

Addl. Dy. Commissioner of Police
SouthDt., Delhi Police, Hauz Khas

i

Dy. Commissioner of Police
II Battalion, Delhi Armed Police
Kingsway Camp, New Delhi

Respondents
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1. Shri Manphool Singh
Vill. Bahar Kalan, PO Mazra Sawaraj
Dt, Rewari

2. A jay Kumar
Vill. & PO Bhrtala
Dt. Rewari

3. Naresh Kumar

PO Nee la Heri, Dt. RoivLak
4. Raj .Kanwar

Vill. Naya Gaon, PO Bikaner.
Dt, Rewari

5. Anil Kumar

Vill. & PO Raliawas ,
Dt. Rewari

6. Jai Pi"'akash
137, Ran jit Nagar, New Delhi

7. Ishwar Singh
Vill. Bachhod, Dt. Mohindergarh
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8. Sat Pal
Vill. &P0 Rajgarh

^  Dt. Bhiwani \
9. Kanwal Singh

PO Krishna Nagar,Teh.Narnaui
m^jyioii-iJ-jder-gar-h.- '

(All through Shri Shyain Babu, Advocate)

'3'

Applic3''its in
2636/96

3

Vinod Kumar

Vill. Kalaka, PO Majra Gurdass
Dt, Rewari

Applicant in OA 2A/97

Subhash Chander _ a, r-,i-i r-»rit in 52/97
Vill. PO Mastapur, Dtr Rewari .. Applied

(All through Shri Shyam Babu, Advocate!
versus

W:

Union of India, through

1. Secretary o' i
M/Home Affairs, .North Block, New Delhi

2. Chief Secretary
GovL. of NCI of Delhi, Delhi

3. Commissioner of Police
Police Hqrs., New Delhi

9. Dy. Commissioner of Police .
2nd Bn, DAP, Kingsway Camp, New Delhi.. Resporideri

1 . Rajesh Kumar Yadav
2. Vikram Singh
3. Pradeep Singh

'4. Krishna Avtar

5. Vikas Yadav

6. Ved Prakash
7. Satya Prakash
8. Rajesh Kumar
9. Ramniwas

10. Karan Singh
1  1 . "Mukesh Raj

12. Sudesh Kumar

13. Manish. Yadav

19. Mahaveer Prasad Applicants in OA 1489/96

all c/o Shri Naresh Kaushik & Arun Yadav, Advocates,
25, Bazar Lane, Bengali Market, New Delhi)

Mukesh Singh
Vill. Lisan, Teh. Rewari, Dt. Rewari Applicant in

1557/96 .

%
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1. Rajnish Kumar ,
2. Sunder Lai
3. Rajbir

Parmod Kumar
5. Sukhbi'r

6. Jitender Kumar
7. Prem Chand

8. Rajinder Singh ... Applicants in OA 1841/96
(all c/o Shri Naresh Kaushik & Arun Yadav, Advocates)

Subhash Saini
Vill. Gurgaon, Garni Mohla, Gurgaon .. Applicant

,T^ L . in OA 1 8? 1 / 96(Through Advocate Shri Arun Yadav)

1. Sandeep Yadav

KankaRola, Dt. Gurgaon
2. Iqbal

Badhas, Dt.Guigaon
3. Satya Pal

Padfierii, Gurgaon Dt. .. Applicants in OA 2216/96

(Through Advocate Shri Naresh Kaushik & Arun Yadav)

1. Purushotam Singh
Vill. & PO Dakhora, Teh. Korli
Dt, Rewari

2. Mahesh Kumar
Vill. & PO Dakhora

Teh. Korli, Dt, Rewari
3. Subash Chand

Vill. Mandola, Dt. Rewari
4. Sahi Ram

Vill.Seka, Dt. Mahindergarh ..Applicants in OA 316/
9?

(Through Advocates Shri Naresh Kaushik & Arun Yadav)

Surender Singh
Vill. Manuwas, Dt. Gurgaon .. Applicant in OA 894/96.

(Through Advocates Shri Naresh Kaushik & Arun Yadav)

versus

N--

i  : 1. Secretary
Ministry of Home
North Block, New Delhi

2. Chief Secretary
Govt. of NOT of Delhi
5, Sham Nath Marg, Delhi

3. Commissioner of Police
Police Hqrs., MSO Building
New Delhi Respondents

Ii'
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Naresh Kumar
Ram Phal
.KriLS-han Kumar
Manoj Kumar, s/o Shri Suraj Bhan
Manoj Kumar, s/o Shri Mandhir Singh
San jay Kumar
Jai Kishan . . Applicants OA 257/97

all 0/0 Shri Oinesh Yadav, Advocate, 789, Westei
Wing, Tis Hazari Courts, Delhi

1 .
2.

_3_.

5.

6.
7

versus

Secretary"
M/Home Affairs
North Block, New Delhi

Secretary
Govt. of NOT of Delhi
5, Sham Nath Marg, Delhi

Commissioner of Police ^
Police Hqrs. , MSG Bldg. , New Delhi

Dy. Commissionei- of Police
Ilnd Bn. , Delhi Ar iiie^d Police, Del hi . . Responden ts

Sushma Yadav
516/5, Mehrauli
New Delhi Applicatit in OA A52/9

(By Advocazte Shi'i Shankar Raju

ver sus

1  Seer etar.y
M/Hoine Affairs
North Block, New Delhi

Commissioner of Police
Police Hqrs.
MSG Building, New Delhi

Addl, Dy. Commisssioner of Police
Ilnd South Distr ict
P.S. Kauz Khas, New Delhi Respondents

(Shri Arun Bhardwaj and Shri Ra^j Singh, Advocates for
respondents)

Itt:
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.  ORDER
Hon ble Shri S.P. Biswas

The applicants, 73 in number, in these p6 Original

Applications belong to Other Backward Communities (OBC

for short) hailing mostly from Haryana and other

neighbouring states. They are aggrieved by (i)

termination of their services abruptly(as in OAs

No.2410/96, 2431/96, 2508/96,2523/96 and 452/97), (ii)

cancellation of candidatures after selection (in OAs

No.2636/96, 24/97, 52/97, 257/97, 316/97 and 894/97) and

(iii) non-issue of offers of appointment though

empanelled (in OAs No.1841/96, 1557/96, 1484/96,

2216/96, 1871/96). The main plank of applicants' attack

is that at no ' stage, i.e. before

Notification"(8.6.95), at the stage of issuing

subsequent corrigendum (29.7.95) and while holding

interview (1st week of December/95), none of the

candidates were told that their names have to be found

not only in the State Lists of OBCs but also in the

Central List and that the certificate produced has to be

as per proforma prescribed in appendix 3 of DoPT's OM

: dated 23.11.95. Hence, the "principle of Estoppel" ,is

:evidently in their favour.

.  .. 2. It has been further submitted that in view of the

' resolution by the Ministry of Welfare dated 6.12.96,

f: : respondents are duty bound to issue appointment letters

to the applicants in pursuance of the selection that

re took place in 1995.
4

3. While opposing the claims of the applicants,

respondents have mainly relied upon the following:
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(i) That the categories of
I  applicants claim to belong to are W to
;  ̂ be found in the common list (State
/  well as Mandal list) as annexed in the

off^ice memorandum of DoPT/Government ^of
I  India 8.9.93; The certificates are also1  " not as per the proforma laid by t^
\  Government of India annexed wiTh the

\  above memorandum.

(ii) That as per DoPT's instructions in OM
No.36033/9/95 dated 10.5.95, caste
certificates produced by OBC candidates
can be verified by the appointing
authority at any time after the
appointment also and that is what they
have tried to ensure through DCP/II Bn. s
letter dated 19.4.96; and i

(iii) That as per the decision of the Hon' ,bie
Supreme Court in Indra Sawhney Vs. ;UOI

Ors.JT 1992(6) SO 273 (popularly known
as MANDAL CASE), any proceedings
questioning the validity or operation/
implementation of the orders in OMs dated
13.10.90 and 25.9.91 on any ground
Whatsoever, shall be filed or instituted
only before the Supreme Court and not
before any High Court or any court or
Tribunal . • ■ -

4. Heard rival contentions of learned counsel of all

the parties.

II

5. The short question for our consideration is whether

Resolution/Notification- of the Government • of India

(Ministry of Welfare) No. 12011/44/96-BCC dated 6.12.96
declaring Ahirs and Yadavs and others as belonging to

OBCs should be with retrospective effect in the sense

that persons belonging to these communities should have

the benefit from the date of their appointment or from

the date the communities were notified as such by the

State Governments or from- the date of- original

Notification by the . Government of India i.e. O.M.
» -

No.36012/22/03-Estt.(SCT) >dated 8.9.93. .

...
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6. Before we determine the aforesaid issue, we need to

bring out the principles applicable for determining

retrospectiVity or prospectivity of^^ a

Notification/Resolution. - In this connection, the

decision rendered by the Apex Court in the case of

Income Tax Officer, Tutitocorin Vs. T.S.Devinatha Nadar

etc. (AIR 1968 SCO 623) is very relevant for our

purpose.

7. What is stated by the Hon'ble Supreme Court, as

summarised in the head note C.^ is as under:

"The general rule is that all statutes, ^
other than those which are. merely declaratory,
or which relate only to matters of procedure
or of evidence, are prima facie prospective;
and retrospective effect is not to be given to
them unless, by express words or necessary
implication, it appears that this was the
intention of the legislature. In fact, the
Court must look to the general scope and
purview of the statute, and at the remedy
sought to be applied, and consider what was
the former state of law, and what it was that
the Legislature contemplated (1869)4 Ch.A 735
Rel.on".

I

8. On the basis of abovementioned principles, all

statutes other than those which are merely declaratc^<
(i.e. statutes relating to procedure/evidence etc) are

prima facie prospective. But statutes which are

declaratory in nature will have retrospective effect.

9. Applying the above principles, position of law on

this sensitive issue is indisputably clear in a long

line of decisions of the Hon'ble Supreme Court/High

Court as well as Central Administrative Tribunal.

;  -i-

10. In the case of Bhaiva '^am Munda Vs. Anirudh Patar

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis issue was non-mentioning of "Patars" as sub-tribe
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of ■■Mundas" declared as ScHeduled Tribe (ST fdr Vhort
in the State of Bihar u;ider Arti^cle 342r of
constitution. The relevant para In that .order .s
reproduced below:~ \

\
••The alternative "I'so' no

counsel for the .j ^ pa^t III of the
-  to^ ?ons?itutioo (Scheduled,  Schedule to cne , ,r,rtcdr Art 342 of.Tribes) order 19^0 issued under Art^^^„

the Constitution , the names of othermentioned and ^l^^l^rly the „^„^i„ned.
■  ̂ "''-'^f'?or'™?hfappel"an? contended that if-Counsel for the ^^ ^land, Mahal is, Ho,

according to Dr. . ' a^e Mundas, •Bhumlls, Asur, Baiga ®""^T^nhoL ^Mbes inspecific mention of some of those tnbe^^^^^
th%^"Patars" wh^a^ not mentioned therein are

r « srLduled Tribe within the meaning of'^heSrdfr There is however, no warrant for
that view If Patars are Mundas, because some
sub-tribes of Mundas are „i,i
Order and others are not, no interence?h«t those not enumerated are not
Mund^ unable toJiold_tha:^_beca^«r^~;^;;iriDecificair^_mervt^^

hpadina Munda." (emphasis_add^

11. It is evident that just because "Patars" are not
specifically mentioned in the list, it cannot be: said
that they cannot be included in the general heading
"Mundas". The name by which a tribe or sub-tribe is
known is not decisive. Even if the tribe of_A-Eer:gatL-ie
Hifferent the name included in the PresidentiaJ.
...Her it mev he showh thst. the name inrlnried in the
nrder is e oeneral "sme aDPlinahle to .siib-tnbes^
.eirere eee Civil Appeal NO. 1622 of_196L-decided_^

2l.f.6e isni). it was thus concluded that—PeTars pf
Temer nistriet in Rihar are a suh-tribe of Mundas and
thev are pot differ°"r from "Mundas"(Emphasis added).
The same situation prevails here when we speak of
Gowala/Gawala andffAhirs/Yadavs. - - .

4

Ji4 ---
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'2- we "°w come to the case law touching upor, on the
same subject as decided by the High Court'of Karnataka
in the case of shanta Vs. state of Karnataka anV
Another ,,994,3) Kar. t.j. ,39). The petitioner
therein, was chargesheeted for obtaining a false caste
certificate. Admittedly, she belonged to "Beda"
community but declared herself to be belonging to
"Nayaka" which is notified as ST. The petitioner had
produced several Government publications which show that
Beda" community is synonymous with "Nayaka" community

and that in various districts the same community is
called by different names. It was held that "Beda" and

"Nayaka" are not different communities and that the same .

commumties go by two names and that those names are

synonymous. In the present case, Ahirs and Yadavs are

synonyms of Gowala/Gawala and admitted by respondents^

1  i

13. In view ■ of the above, it was held by the Hon'ble

High Court that declaring herself to be 'Nayaka' by
tribe, she could not be held , responsible for false

declaration. - Since "Beda" was synonymous of "Nayaka".
she was given the benefit and charges quashed. Based on

two of its earlier decisions, in KSRTC Vs. p.m.

Munivenkatappa (WA No. 470 of 1991 ) and p m

Munivenkatappa v.s K.S.R.T.C. (w. P. No. p?662 of iggil

the Hon'ble High Court held that, ordinanop which wa<:.

followed by—an Act must be given retrn.c^Dectivpi effect

—the amendment was of a ̂  declaratorv n^f.ro

(emphasis added).

l!i 14. We now come to the decision of the Central

Administrative Tribunal, Bangalore Bench in the case nf

Sampath Kumar V.s. CPFC/NDLS in OA No.5A4/94 deciriftd nn

4
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,6 3 95 in that case, the applicant «a,s agM^eti '=>'
tenetit cui^ed ty hi. with effect fro._

2,.7>f977 on the ground that he Pelongs to ST Co^unity
■  .• th«t he was not entitled to the benefitand intimating, that he was
tn 19 4 1991 as in OM.dated 26.9.1993 issued byprior to 1 y . • I .

the Respondent therein. The applicant had retired onsuperannuation .with effect from 31.1.1994 as
.  Enforcement .Officer, though appointed originally as a

Lower Division Clerk against 'general category on _
9.,2.1957. Later on Government of Karhataka classified
the communities viz. , Naika, Nayaka, ijhallava Nayaka, .
kapadia Nayaka, Mota Nayaka and Nana Nayaka as belonging
to ST. with effect from 1 ,5. 1976 and the Government of

.  . ^of-ori 97 7 1977 also included the
India by notification dated 27. /.la/' '
above categories under ST. Pursuant to the
notification, the applicant filed a representation to
treat him as ST with effect from 10.1.1977 claiming that
he belonged to "Beda" community which according to him
was a synonymous of "Nayaka" which is classified as ST.
Therefore, he filed W.P. before High Court of karnataka
which came to be transferred to this Tribunal and
disposed of in OAs No. ^ 164/86 to 166/86 with a

.direction to look into the matter afresh after giving an
opportunity to the applicant. The applicant produced a
fresh, certificate dated 9.10.1991 obtained from the
Tahsildar, Bangalore. The representation of the
applicant was considered from that date and he was to be
rreakpH as .ST from 19 4 1991 ahd hot from 10.1.1977.
The applicant then filed OA ,'No. 473/92 before this
Tribunal which was disposed ofrdireoting the respondents
to decide the status of the applicant with regard to his

i
3-

-  -T

5"-i. 1:1: r
... .r ^ .
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claim as ST. The Deputy Commissioner^replied stating
that he is entitled to consequential benefits provided
for Sis but only with effect from 19.4.1991,

15. Thus, the applicant approached the Tribunal in a
second round of litigation In the above OA I.e. 644/94
seeking relief, Inter alia, In terms of treating him as
ST with retrospective effect from 27.7.1977 alognwith
an consequential benefits. '

16. The above OA was examined by Division Bench In
details keeping In view of the decision of the Apex
Court In (1) civil Appeal No.481/89 In Chandra Kumar Vs.'
UOI decided on 2.12.94 (11) Law laid down in Income Tax

Officer, Tuticorin's case (supra); (Hi) decisions in

cases of KSRTC Vs. E.M. Munivenkatappa and E.M.

Munivenkatappa Vs. KSRTC; and (1v) the ratio arrived
at Smt. Shanta's case (supra).

17. The Division.Bench concluded that Ordinance 3 of 91

which was subsequently enacted was only in the nature of>\
declaration and was not procedural.and, therefore, it
has to come into operation retrospectively from 27.7.77

and no necessarily from the date of the Ordinance i.e.

of 1991. It was so held because the applicant belonging

to Beda community which was admittedly synonymous of

Nayaka' and came to be declared as ST not from the date

of Ordinance 3 of 1991 but on the date when several

other communities were treated as ST with effect from

27.7.77. The O.M. dated 21.7.93 denying the benefit to

the applicant therein was quashed and the department was

directed to treat him as ST w.e.f. 27.7.77 when

Government of India Notification came into operation. -
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18. The 4th case was decided aggir^^^ the same
Bangalore Bench in the case o| Jayaramiah Vs^
SGM/Banga1or^ in OA-758/96 dec|ied 20.10.96.
Pleadings in this case proceeded on|the same-^lines as in
aforesaid cases and reliefs grant|B with retrospective

effect. §i

9
f  . -
.yj

19. The legal position that emerges out in the cases

aforemejDtioned could be summarised as under.-

(A) Wherever a community came to be notified
as SC/ST/OBC and that there are
indisputable evidence of STs with
synonymous names existing around, the
latter have to be recognised as belonging
to the main' community and cannot be
discriminated. The decisions of the Apex
Court in Munda's case as well as of the
High Court in Santa's case support this
v i ew.

(B) Notification/Ordinances issued by
Government if it is a declaration, and
not procedural , will have retrospective
effect. The decision of the Constitution
Bench of the Hon'ble Supreme Court in the
case of , Income Tax Officer (supra)
support this view. This principle has
been applied bythe High Court of
Karnataka while decidingWrit Petitions
No.22662/91 dated 18.11.91 (supra).

■(C) When a subsequent Notification is issued,
leaving- behind certain sub-Tribes/groups
retrospectivity will relate back only
upto the date of declaration of the
original Notification and not beyond
that, provided claims of
sub-Tribes/sub-castes are impeccable.
This view gets support by all the
case-laws cited herein above.

20. The question in these present applications would be

whether Ministry of Welfare's Resolutin/Notification

dated 6.12.96 is one of the declaratory in nature. We

find that the above resolution is based on advice of

National Commission for Back-ward Classes (NCBC for

short) set up under NCBC Act, 1993. This ' is evident

i
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from Secretary, ncbc's letter rt»r -
etter dated 20.6.96 as in

annexure it -in nA r^ 'in OA 894/97. ThP Pr^

folio ' • The Commission came upTO I lowing thp ction under Article 14lHf the
Constitution by thp aApex court in MANDAfs case to
; ertam, examine and recommend upon the repuest for

-,on and complaints of over inclusion and under
the central list Of backward classes" ^

Commission's advice to •ch.a o
.  ° Government of India, under

-h-r. The above notification would not have surfaced
for the advice of the,eommission being of statutory

nature. since the resolution dated a.is.ga is
essentially an order arising out of directions'of the'9

of being declaratory, and not procedural, in nature, m
fact, the above resolution amounts to declaration of law
by means of resniii+- -iAXK,resolution and, therefore, should have
retrospective effect as per law Ipih hper law laid down as mentioned
in details in paras 17 to 19 hereinbefore.

I

by whichX.

included .w-

to s..h-r,iw-

(Emphasis added,. The general name here is
■■GOWALAVGAWALA'' and is applicable to sub-tribes of
Ahir/yadav. To establish that Ahirs and Yadavs are
synonym (belonging to same group of Gowala/Gawala) we do
not have to depend only on iihe Government of India's
resolution dated 6.12 96 ti-iq0.1^.96. The .report of Backward
Classes Commission (Mandal Commission) of 1980 at page
182 (2nd part Volume in to Volume VIII - Haryana
Chapter) clearly mentions "Ahir, Gowala, Gawala, Rao and
Yadav" as OBCs under the same entry No.2. This
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commands acceptance.
ment- dating ^1.^*^1. •- ---' in Munda'sdocument, ' kw the Supreme Court

the law laid d(5wn by. > ,,rt in Shanta'sThus, the the Higb Courtjn
^  the ratio arrive Tribunal^se, the , ar's case of the

p and also . in Sampa ' d circumstancescase ana - ■ the facts and ciro

nuarely applic^^^® treatingare squar . ^^th in.terms of
of the present app •.."'C Qawala/Gowala and
,,,,s/Yadavs as synony^^ of India's
retorspectwe . decVar'atory-nature forretorspect^ .eclarktory-nature for

n

resolution date ' i A, B » C in para i

reasons aforequoted
aforementi oned.

,pat respondents' action in respect of
denial to issue o - -ovedoreven cancelling

rair^adv employee o— Of --;;\^,^^,,, ..edidates are devoid of
the candidatures o , ̂el1 'S applioation of

■'" ""rrr-v, i-submitted fals ^ ^d certificates not as per
have produced cerebeen found to h the

have now come ou -proforma. ,,,e been as per format
rertificates submi dated'?fin-33/28/94-Est,t,.

ooPT's CM No. 3603a/.-enclosed their notice later
i  • Hr«-ittedly came to tne i rmat followed series Of actions

on only in April , • m some force in the
There ts son\t:

1  under challenge ^ ,,,en by OOP
r.f the applTC.amuto t. ^

through letter ^^re ever informed of
-after-thought" since no „natsoever

-  me above vital requirement at a y ^ ^
,  .

r.ne ; , —, ^ ^

r,,htfrom the date of notification ti
,  Since appoiritments arethe panel. : 1 n . _„diticthe pane. . - ,

"  a that thi said condTticcondition and tha^ _ ^ ^

1" 5

!
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public, it would have been only fair for the respondents
>

to offer an opportunity in this respect. That was not

done. Principle of natural justice thus stood viola'^^
notwithstanding the fact that the respondents had yet

another conditionality to press for.

23. Respondents have also taken the plea that the

categories of OBCs the applicants belong to are not in

the common list of OBCs of State Governments as well as

Mandal list as per annexure attached to the DM dated

10.9.93. That CM mentions: "T-hfe OBCs for the purpose

of aforesaid reservation would comprise, in the first

phase. the castes and communities which are common to.

both the lists inthe report of the Mandal Commission and

the State Governments' Lists". There are reasons why

such a "phase-wise" order was issued. This calls for a

short elaboration of the background behind the

reservation for OBCs.

24. Government of India was:seized with the problem of

reservation for OBCs right from 1990 or even earlier.

It was initially felt that "Only such classes of

citizens who are socially and educationally backward are

qualified to be identified as backward classes. To be

accepted as backward classes for the purpose of

U-

reservation under Article 15 or Article 16, their
Es

backwardness must have been either recognised by means

of a notification" under Article 341 or 342 of th^
Constitution. In the case of other backward classes of

citizens qualified for reservation, the burden is on the

State to show that these classes have been subjected to

such discrimination in the past that they were reduced

to a state of helplessness, poverty and the
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rt nhPttos and afflicted by grinding.  . . seassgatedin slums and ghettos
^  -iiihpalth and backwardness,,■ . -poverty, disease, ignorance, illhealth a

and'ihaunted by fear and anxiety, are te
.  .vr.-constitutionally Intended beneficiaries of reservation.

Of their castes or occupations^r Which ares..tusa not^because of tneir o ,

,,.,: ,,:eme,rely incidental facts of history, but because of their^^
.i-.rdi backwardness and disabilities stemming from id

corlpastor continuing inedualities and discrimination. It
»iSt this stage in 1990-91, the Apex Court received

a  large number of writ petitions requiring
^qaterm.raticr of gu i d i ng pr i nci pl es . It was thus held

:  -r»- -moans-test" is imperative to

rr th- nffi . ^ent sections of_the_berKward classes".roi"f ,tno skim-off tne—aj_f ^

foii-winq directions of the Hon'ble Supremefol lowThus, fol lowing ui ic

fir-mt of reservation for OSiCs started int, th.-a M roourt tne t - ol p. .ci__
.  Tpfiip. with the communities/castes whicn

? ,-:iTiOi -t ^Government of.inaia,
tr. both the lists in the report of Mandaln.-ifiu.::, wer'e common to bO'-n cne

Gofflnission and the State Governments' lists.
:  .Aic,. , icaitr-uctions under Government of India OMedated 3.3.93
- to , ■tt.'^hav.e to be read with those under notification dated
.33 , .io:».93 wherein ,t has been mentioned that the Expert

rs - .n-oo no "creamy Layer" has been -commissioned toifteL ■ i -Comrmttee on crecmi/ ua/

prepare the Common Lists in respect of 14 states which
o ..LI , i.tn had! notified the list of OBCs for 'the' purpose of
Lval i iv. reservation in State Services as on the date of
„,:onL --juligement of the Supreme Court. The Common Lists
rod cyprerpared by the Committee were accepted by the
con- cIGoviernment which decided to notify the list (annexed

fLitcWUih CM dated 10.9.93) of the OBCs inathe - context of
.LioecLaticiitnglementation of the aforesaid 'dm dated ,8.-9.,93. The
,  iol, UiNCBC, set up under the provisions of the National
i
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Commission for Backward Classes Act, 1993 in pursuance
t

of the direction of the Supreme Court in MANDAL case,

-  ,had to entertain, examine and recommend upon requests

,  -for inclusion and complaints of overinclusion and

^under-inclusion in the lists of Other Backward Gladys

of citizens.

26. The resolution dated 6.12.96 based on NCBCs advice
,  . is, in effect, the outcome of directions of
;,.;.:constitutional authority and also in follow up of the

directions of the Apex Court contained in OM dated
10.9.93. Responsible public functionaries like the
respondents herein should have called their own
attention in understanding the expressions like - ^

:■ rw.. first nhase" - in the OM relied upon by them. W"

,, 26. we find the respondents have neither challenged the
notifications dated 24.1.96 and 7.6.95 of the State
Governments of NOT of Delhi and Haryana respectively.
Nor resolution of the Government of India dated 9.12.96
has been puestioned. Since Ahirs/Yadavs have been
categorised as belonging to OBCs by the aforesaid
resolution and since their inclusions are apparently

. . based on the recommendations of the statutory body,
there is no reason why the effect of the resolution
should not be given from the date of the notification by

-  the State Governments. Ordinarily, retrospective
application would have been related back to Government
of India notification's dated 8.9.93, since the
reservation for OBCs in the Central Government for the
first time started from that date. But such benefits
could not be given to any State Government unless they
had justified their actions by means of proper

Vo

r

v. • r:-
7
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Hotificati^n and that was done by the Government of
Jaryana on _J.6._95, and the Govt. of NCT of Delhi on
24.1.95-. Since such notifications could be made only
after applying the principle of "creamy layer , as laid

down by the Hon'ble Supreme Court, we are inclined to

agree that the caste/class tag should be allowed to take

effect from .the date of notifications by the State

Governments. This is the principle which has been

adopted by theHigh Court of Karnataka in Shanta's case

(supra) and we are in respectful agreement with the

ratio arrived at therein.

27. Respondents wou"^d then argue that the caste tag

shoo'd go with the aplicants only from tne date of

notification, i .e. ' 6.12.96. This date is important.

It only signifies, n terms of time, when an official

notice was taken of i st events referable to recognition

of tackwardness. .c date does not wash away the past.

If one 13 an 03C on 24. 1 .9.5/7.6.95 and again on 6.12.96,

how can his OBC character be taken away in between

31.12.95 and 7.6.96 w.nan appointments were due?

28. What would govern the present set of recruitments

is the position of law/regulations prevai ling at the

time of Recruitment notifications dated

2.6.95/8.6.95/29.7.95. In fact, all the conditions for .

recruitment were stipulated in the communication dated .

8.6.95 addressed to Employment Exchange. It is_,,. ..

impermissible to bring in subsequent conditions dated.. .

23. 1 1 .95 to invalidate the selection already held ,
-  ■ ' \

('emphasis added). -' We find our views get fortified by

the dBcislona. of the Apex Court in the case of-v^v...,

P.Mahendran & Ors. Vs. State of Karnataka and Ors.,
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AIR 1996 SC 405 wherein the respondents' attempts to

apply new provisions to govern the selections already

started have been deprecated. On the date of abpve

Notification Ahirs and Yadavs find their names appearing

separately against the appropriate entry numbers in the

State list (notified, on 7.6.95) and in the Mandal list.

There were thus enough of materials to publish the

"second phase" of common list or update the earlier

Central list dated 10.9.93. If Ahirs and-Yadavs were

not shown in a subsequent common list, applicants could

not be forced to face avoidable difficulties.

29. That apart, the undisputed facts are that on the

date of notification, i.e. on 8.6.95, the state lists

notified did include all the categories applicants

herein belonged to. Those names also appear against the

appropriate entry number in Mandal List. OM dated

8.9.93 does not stipulate that any community appearing

subsequently in the state lists and having corresponding

entry in Mandal list, need not be considered. On the

contrary, mention of the reservation being - "in the

f i rst phase" points to the need for consideration of ^

subsequent issues based on valid considerations.

Respondents have failed to take note of this.

■wt.

30. The respondents' counsel vehemently argued that the

OBCs like Ahirs and Yadavs could not be treated as OBCs

for the purpose of obtaining 21% reservation unless they

were OBCs declared by the Central list, before they were

appointed to the^ post and since the notification

including these communities as OBCs was published by the

i.i •
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ofCentra! Government only on 6.12.96, the bene. "it

reservation as OBC could not have been extended to the

applicants.

31. On the other hand, the submission of the appl icants|||::^
were that the respondents, even though, were recruiting^^^^-

for NOT of Delhi, had gone to the State of Haryana and 8

other States for local recruitment and they themselves

were not sure whether the OBCs being recruited to a

service in NOT of Delhi should be identifiable with the

help of a notification of NCT of Delhi or with
respective States. It is also a fact that the NCT of

Delhi by its notification dated 20.1.95 had brought out

these communities as OBCs for the purpose of getting the

benefit of reservation as OBCs within the NCT of Delhi.

It is subsequently that the respondents came to realise

that even though the recruitment was for Delhi , since

the recruitment was from the State of Haryana, the OBC

character of a community should be determined as per the

rules applicable to the State of Haryana. Accordingly,
i

the respondents found out. Subsequent to the selection

and appointment, that the applicants were not belonging

to the OBC of the State of Haryana recognised by the

Central Government by its notification dated 10.9.93.

The submission of the counsel for the applicants was

that even though the communities to which the applicants

belong were already recognised as OBCs within the State

of Haryana, the Central Government notification only

declares them 4'or the purpose of reservation but

otherwise as far as the character and status of the OBCs

are concerned, .the ,applic|ants would remain members of

the OBC community with effect from the notification of

the State of Haryana dated 7.6.95. It was also

i
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two communi ti es
" dated••fwnsKS^Su:;

sti

as-OBCs-as -nameS; syn^hTmlDuV alreedy , existing
entry No.26 for Gawala and Gowala. ?y

^^ification, "ThW' "^ntraV'Government/h only , :f urther
■described that the communities of .Ahirs and Yadavs are ,

synonymous, to Gawala & Gowala and that does not mean
Ahirs and Yadavs became OBCs from the date of

"notification. " It must be./rdmembered that in all these
notifications, entryNo.26 is referring to these
communities as common entry which has been taken from,0
the notification of the Haryana Government declaring all
these communities under one entry as OBC.

;r ■

32. It has also been submitted by the applicants that
the Hon'ble Supreme Court in Indra Sawhney's case
(supra) permitted the Central Government to implement

—27*^he^servatioh for OBCs only if the expert Committee's
report is implemented" and the "creamy layer" of . tHese ^
oommunities are excluded from the benefit of the said "■
27% reservation, that is to say. the "creamy layer" of
the respective OBC communities even though continued to

-  remain as members of the 0?C community, from the date.
they were so recognised and constituted by their

-respective state—Governments^those-creamy-layers^-W—
hot cease to become OBC but thpy will not get—the
benefit of 27* reservation. The intention. of 10.9..?3. :
notification was to isolate only those OBCs. common.„.in

i  State Lists as well in Mandal list, for the purpose of
:  benefit of 97* reservation only after .satisfyingjea,^

; ;r layer- criteriauy Those : who did hot-fulfill the^
%
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J,thorou.ev^ J ,ngu1ry . as to; . :thy ^jcKwardnoss 1„
ccordance withe criteria laid down. Subsequently,"" in

accordance, ,With the decision ot,the .pexlcourt,-what is
eft to be done was to issua -i-k- ——

,^o issue^ the. notification
recognising them as eliQihlP>^. ' '
-p. - — ^ /arefore, the ; submission of the respondents that,""the
OBC charact

u
er of the applicants didnot relate back to

the date on which the respective States"have found and
constituted a particular community las OBC and they will /
not be^ considered as OBC for the benefit being declared
as OBC ^-t,-^ut--on1ii^for-tn™ose-oT~o-bt-rr^^^^
tenefit of af. reservation is,/ therefore, to be
rejected,

«. The learned co;a,sel" fo; t^ .eSpond^ts" aiso"^ued"
of the directions gfven by the Hon'ble

Supreme Court in para ssi .w^  para 861, this Court has no
jurisdiction to decidp i-Hto •.decide this issue. He also relied on
0 ause (c); of para 861. For the sake of

;  ■ sake of convenience thesaid para is reproduced below:

■::s; AM

4ttl

^S?iJ^ of the
Union -Territories shan^rom today, constitnto I ^our months
entertaining, exlmi^^^o Permanent body for
requests . :ifor inclusion ""P®"
overinclusion ,and iunde?-inp? • ofOf .other .bacWd c^ ^^e lists
advice tendered by such hL?be bindingfupon the Government^ ordinarily

:Goyerhmeoti"o^°I^^ today the
aPPlythf-^Hr ^ bases,
•oci^-ecor^fc .~crtteri and requ i s i te.Uvanced T|^bn3/sect^^/^ -
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•■n+hor Backward Classes". The implement ion ofth^ UugneS oS da?ed 13.8.90 srtall be subjectto exblusion of such^socially^advanced^pers^^
however" apply to'states where the reservations
in favour of backward classes are already inoperation. They can continue to operate the^
Biich States shall however evolve the saidcrfteria within six months fro. today and apply
rnscnrsac^ionr"- ^e rer^naLd •■Other
Backward Classes .

(C) It is clarified and directed that any andeiilveS''br?'e "o-rnmenro^Jnd£ and"^t^^State GovernmentSu- P^^rparf86^af well as
to" the classification among backward classesand equitable distribution of the benefits of
reservations among i) of

ir fs ex^la ner herein,^EoHh?anrkbrr^rgh^S;urr-r Vhe^ ■
rrocLd^ng^"rs?-ni^nr;br:"alidi^ynP^2"^impleLn?ation of the two I",
any grounds whatsoever, s a ^

-  i-f^orfny °HJ"gh ^?:rt rUer court or
Tri bunal' .

34. It is obvious that the submission of the counsel
for the respondents is misplaced. By clause (c),
Hon'ble supreme Court was clarifying that any and all
Objections to the criteria'that may be specified by th^.^
GOI or state Government pursuant to the directions
contained in clause (b) and the classification among the
backwardness and equitable distribution of benefits
among them ih accordance with OM dated 25.9.91 can be
preferred only to the Hon'ble Supreme Court. That is to
say, Clause (c) refers to the subject matter mentioned

■in clause <b), namely the discrimination of criteria to
exclude socially advanced creamy layer and the
classification of equitable distribution referred to in
clause (c) ' are also referred to the creamy layer in
clause (b). The latter part of clause (c) also-mehtiohs |
that any petition or proceeding questioning the
validity, operation or implemehtation of these two OMs ^

&

I
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groun. whatsoever shall be fiieb or
only before the q » ^^titutedthe Supreme Court. it is not
•mrs -It- IS not the case nfthe respondents that the •. •

the applicants are chali^n •
validity onar«^ ■ ® ^"^'lengmg thety. operat,on or lr.pler,entation of the t

Supreme Court in the said
to the ■ Objection asto the jurisdiction of th-io

OT this court to derirtt.

raised herein and described'above is totall
;  °ve, IS totally misplaced.

the sta"t indicates thattat -eromeht could constitute a permaneht bodf
within four months for .

recommend 1h9 upon the request Of excl'u!i'Of over-inr, . i ®«lus,on or complaints'  °ver-inclusion etc r^* a-u®tc. of the OBC citizens ann ■
advice to^ the o ' ^^nsand theirState Government would w
binding. ordinarily

IS pertinent to mention that th.

7 6 95 or .u ^ notificationthe Haryana Government was in f. r
issued in pursuance of rn w 'n fact.
Supreme Court, as such

— ..0,00...
accordance with the list nuhi • u ® ml ist published by that rr^w«
a conclusive evid. Government Isevidence as to the status-'of OBC as fe
tne applicants are conn OBC as far as
Government has subse " ""lether the Central
Afferent p this status forpurpose Or not to a.not, IS not going tn ow,,
character of the onange thethe applicants as OBCs after tn
— icatlon dated 7.5.35. \h1s Is because
-tiflcatlon has been iseued by a pe
constituted by the'stat o ' rmanent bodyState Government in accnrn
the decision of th«c "accordance with'  " Of the . Supreme Court - ^
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3,. :n t.e facts ana cVtlistances of tne case, t.e OJs,
are allowed with the following directions:

(i) orders dated 16,10.96. 30,10.96, 31.10.96
and 4.11.96 cancelling the candidatures
and thereby refusing to issue offer of
appointment and orders dated 3o.10.96.

19 11 96 18-19.2.9731.10.96, 12.11,96
i-irir, the services of theterminating tne ^

applicants shall stand quashed;

(11) in the case of those applicants awaiting
offer of appointment after due process of.
selection, respondents are directed to
issue Offers of appointment to them

•w H Other conditions standprovided otner

fulfilled. Applicants , served with
letters of termination shall be
reinstated and orde'rs of termination
already served be withdawan or to those
threatened to be served shall not be
effected. These orders shall be carriedout within a period of eight weeKs from
the dateof receipt,of a certified copy
of this order.

(IIDOur .orders. .however. will: not. , e,
applicable to the applicants in OA 62/97
or other applicants Who have approached
the High court in xrit petitions
separately.

u.
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(iv) In case services of some^^f the

applicants have been terminated, all

their past service shall be counted for

the purpose of seniority. However, there

shall be no backwages for them for the

intervening period since they have not

actually worked.

There shall be no order as to costs

M^ber(<A)
(Dr. Jose Verghese)

Vice-Chai rman(J)
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