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2. fhé Chief Postmaster Gehera1,'DeWhi Circle '
Meghdoot Bhawan, MNew Delh? .. Respondents

(Throuah Advocate Shri R.V. Sinha)

: ORDER
Hon'ble Shri S.P. Biswas

The  applicants, three of  them, - workﬁng' Aas

Stenographers Grade-11(SG-TI for short) in the scale of

Rs,1400-2600 are” claiming regularisation in~ the said

post w%th effect frgm 30.8.91. App]icants,No.l andd 2

have been working as 56-11 with effect firom 9.11.89 and.

17.6.80 on ad hoc basis, whereas applicant No.3 has been
appoﬁnted. as such with effect from 30.8.91. They are
aé@rjeved by.Annexures Al & A2 ogde‘s dated 13.2.96 and
14.9;93 respectively, By . {he former,' their
representation claiming regu]afﬁsafﬁon as SG~II With
effgct from 30.8.91 has been rejedtéd and by later they
have been' regularised in the post with immediate effect
only., Consequent1y, they have prayed for quashing both

orders and arant them relief by reaularising them with

effect from 30.8.91, if not ear]ierl

\
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2. The applicants' case is based on the grounds

wentioned hereunder:

(1)

NEENE

(111)

(i)

{v)"

{(vi)

The applicants should not be penalised

for the administrative lapse of not

holding DPC when the vacancies occurred
and they became due for reaular promotion
in accordance with the recruitment rules:

ppplicants have “challenged  the order
dated 13.2.96 which says that promotion
will be made from the prospective date.
It only indicates that the competent
authority has not applied his mind to the
facts of the case. The applicants stood
promoted to SG-TI though on ad hoc basis
but they were to be regularised in that
grade from the date of occurance of
vacancies. : : ’

It is well settled in law that DPC should
ordinarily be held once a year or atleast
in the vyear in which vacancies occur
which are to be filled by promotion. DPC
is  required to make year-wise selection
if it does not meet in a particular vear
to which the vacancies relate. In the
present case, the DPC met in 1993 to
consider their cases for regularisation
against vacancies which arose in 1991.

The applicants allege discrimination by
the respondents both within  the
department and outside. In the case of
Smt . Shashi  Makhija  and Shri M.S.
Kataria, promotions were given in May,
1993, DPC took place subsequently in 1994
and retrospective effect was allowed.

Similarly in the cases of §/Shri Jagmohan
Lal, H.S5.Negi, R.K. Pahwa, P.C. Verma,
S.L. Makkar and 0.P. Mathur, they were
aiven promotion with retrospective effect
from 28.11.82 while DPC in their cases
was held in February, 1988.  Applicants
have referred to similar relief having
been granted to  similarly  placed

officials in the department of Health/ GOI.

“Applicants' case is very much stronger in

the sense that they have baen working on
the higher post and also drawing higher
salary right from the date they were
promoted on ad hoc basis.
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kN In support of his contention, the learned counse

for applicants cited the decisions of the. Hon'ble

. Supreme Court in tHe cases of .P.P.C. Ravani Vs. UOI

(1992)1 STJ 397 and N.S.K. Nayar & Ors. Vs, UOL

(1992)1 ATJ 393. 1In the -former case, it was held that:

"each of the appellants will be treated
as reaqularised in Group A of the Central
Health Services from 1:1.73 or the date of
their first initial appointment in the .
service, whichever was later.”

.4, The above order was given by the Apex rCoUrt by

protecting the interest of the . dirsctly recruitad

- doctors. In the case of the applicants there is no

i

element of direct recruitment and hence thare should be

-no problem’ in their regularisation with retrospective

effect, argued the counsel for applicants. In the other
case, denial of -regu1arisation of promotion of
Divisional Enginesers on ad hoc basis with consequential

benefits were pointed out tobe arbitrary and vﬁo1at§ve

of Article "16. of the Constitution. The Apex Cotrt

directed that the promotee officeYs who have worked in

8TS for a continuous period of five vears and are

holding. the posts ti11 the relevant date shall be deemad

-

to be reaular members of Group A service in STS.

5. The learned counsel for respondents argued that

nemo of uparadation of posts was receivaed on 31.7.91 and

was examined in details which took some time. It was
the

due to administrative reasons/DPC could not be held in
time., When the DPC met on 3.9.93, cases of the

applicants were recommended for promotion to S$G-11 and

accordingly their services were reaularised vide letter
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et

dated 14.9.93, Respondents claim that retrospective

promotion is not covered under the existing rules and

the app]icants were informed accordingly.

6. We find that as per recruitment rules of 1981, the

pést of SG-II is not a selection post and is to bhe

filled by -promotion from Stenogrépher$ of Grade TI1

A}

having - minimum of 5 yeafs? regular service in that
arade. Applicants are eligible for promotion to SG-=TI
under these rules right from the date they were promoted

even on ad hoc basis.

7.  The question then is: whether regularisation. in

appointment 4in the facts and circumstances-‘of the

present case should take p1a¢e from the date DPC was
held i.e. 3.9.93 or the date when vacancies arose, i.e.

30.8.91 or the individual dates from which applicants

started working on ad hoc basis in SG-117?

8. We have heard the arguments of learned counsel for

7

both parties.

9, It s not in dispute that the applicants have been
officﬁatﬁhg on aa hoc basis without interruption from

7.11.89, 16.7.80 and 30.8.91 respectively, having been

duly empanelled by the DPC later on in September, 1993,

Admittedly, substantive vacancies also arose on 30.8.91.
Even though thev weré included in the panel for the

vacancies that arose in August, 1991, they were not

agiven regular promotion with effect from the date when

[—
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vacancies materialised in 1991 but © were  agiven
prospecfive' regularisation with effect from September,
1993 wﬁen fhe DPC met, Justif%cation for this has been
ﬁﬁdﬁcated to  flow from the Department of Personnel &

Administrative Reforms OM dated-24.12.80 which required

4 preparation' of year-wise conso]idated sé]ect Tist and

promotion to be made effective with prospective dates

where "for reasons beyond control the DPC could not he

held in any year'\

10, In the instant case, DPC could not be held in 1990,
1991 and 1992 because of 'administrative reasons’. Tha
stand  taken by the respdndents abpears to  he
unconvincﬁﬁg. The number of Qacaﬁcies iﬁ 1991 waslknéwn
and ng valid reasons are forthcoming why DPb could not
held in 1991 or earlier. There was ho 1ifﬁgation/stay
order issued by any court. Accordingly, we hold that
order of regularisation with prospective eaffect from
September, 193 cannot be invoked in this casze to deprive

the app]icantso promotion with effect from 30.8.91 when

-

vacancies occurred. This view of ours is in confirmity .

with the decision of this Tribunal in the case of N.K.

Anand & Anr. Vs, UOT & Ors. (1991) 16 ATC 340,

11, We also find €imilar view was takan in yat another

case of this Tribunal in V.T.Dharmalingam & Ofs._ Vs,
hOI & Anr.  (1991) 18lATC 691. That was the case whare
%t was decided that any shortcomings in this regard Heed
to be condoned since the applicants are in no way

responsible  for  failure to  hold the necéssary




_test/selection and -the respondents were entirely and

\

so1e1y responsibfe for such a lapse. The Tribunal felt
in this case ,that in so far as the interview/test is
concerned, it should be taken that the applicants would
have passed such tests in 1985, 1986 and 1987 alsq. In
this casa, the respondents' reply was deafaningly silent
as to the precise reasonswhy respondents could not
conduct selection process according fo the rules  in
three consequtive years, We find the same situation

prevails in present original application on hand.

12. We also find that the Hon'ble Supreme Court in the
cése of A;K. Vef&a Vs, U0I, Civil Appeal No.4237/88
decided on 16.8.89 hds made the following &bservation in

the matter ofregufarisation:

s

"The appellant could not have been considered
for regularisation unless “the other
substantive post of  the Director(NT) was
available. Mr. R.K.Kulkarni was promoted to
officiate as Director (NT) from August 1, 1975
on ad hoc basis. He became Senior Enforcement
0fficer with effect from December 24, 1982,
1t was only on this day. the other substantive
post of Director(NT) became available for
which the appellant may make a Tlegitimate
q]aim.

There is na réason assiagned why the appellant

could not be considered for regularisation

with effect from December 24, 1982. Indeed,

in our opinion, he is entitled 1o be

considered as on that date and not with effect

fraom any earlier date.”
13, 1t would be appropriate to mention here that there
are a number of cases. decided both at the leval of Apex
Court and the Tribunal, where retrospective

reqularisation have been denied. Each case has to bhe

decided on its own individual merit. We also find that




s \q(

depending upon the circumstances of the cases} Tiberties

-

hava bean aiven fo the Department to find out from what
date sﬁbstantﬁve vacancies ogcurred . in _certain
categories hpon ipro%otion of cartain offiégrs to the
higher gréde and considéﬁ‘whétﬁer the vacancies so
occurina could: be madea évai]ab1e for thae purpose ‘of
éiving promotion to the emp?gyees with retrospectivé
effect, 5,el date_ of accurance of wvacancies. The
Hon'ble. Supreme Court in-a receht,case of U0OT & Ors,
Vs. V.H.  Shah 1997(1) SCSLJ 54'decided -on 25.10.96
-dirgcted that the respondents were éntit]ed to seek
fresh cohsﬁdération on tﬁe basis that selection should
have been ﬁéde for™ vacancies occuring in ea;h year
separately, rumber of vacancies falling in the quota
prescribed for promotion shall be determined separately
for ggch- of the vyears between 1980 and 1986 and the
Civil Services Officers who are senior in respect of
others shall be adjusted acainst the vacancies 30
determined on year-wise basis. We find that %n the

instant case promotion to SG-11 is‘tb ha made on the
'basié of senﬁofﬁty—ﬁumfmerit (hot a selection post).
The vacancies -adgainst - which  the app]ﬁéants were
app@inted Aon ad hoc basis were adjusted agaist
subsaquent  substantive  vacancies falling dn  the
promotion quota for which the applicants are admittedly
e?iéible and have béén found syitab]e, The promotion of
the applicants with restrospective effect fromrthe date

when vacancies arose i.e. 30.8.91 are not to affect the

other employees adversely. Therefore, ratio arrived at
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in the aforementioned case decjded by the Apex court

would squarely apply in the facts and circumstances of

the present case.

14, In the résuH:_x we allow the QA. The orders dated

13.2.96 and 14.9.93 are set aside. Respondents are

directed to consider 1 regularisation of the

app]ﬁcants' in SG-T1 from the date of occurance of
vacancies i.e. 30.8;91 in the 1ight of decisions and

reasons aforequoted. This shall be done within three

‘monthé»ﬂfrom the .date of receipt of a copy of this

order.

15. In the facts and circumstances of the case, 'there

shall be no order as to costs.
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