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Central Administrative Tribunal
Principal Bench

•  O.A. 1 677/95

NsH-." Delhi this the y th day of January, 1998

Hon'ble Shri S.R. Adige, Vice Chairman (A).
Hon'ble Smt. Lakshmi Swaminathan, Member(J).

Shri Charles Toppo,
through his.authorised - •
representative and power of
■A11orney Ho 1 der,
Shri Anthonis Toppo,
H-141, Nanakpura,
New Delhi. Applicant.

By Advocate Dr. IM.P., Raju.

Versus

Union of India through
its Secretary,
Ministry of Urban Development,,
Nirman Bhawan,
New Delhi.

E s t a t e 0 f f i c e r,
Dii-ectorate of Estates,
Nirman Bhawan,
New Delhi.

The Secretary,
Ministry of External Affairs,
South Block,
New, Delhi.

Mr. P.M., Misra,
Estate Officer,
Directorate of Estates,
Nirman Bhawan,
New Delhi. Res pen den t';

By Advocate Shri Harvir Singh, pi^oxy for Mrs. P.K.
G u p t: a.
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'dQIi :bJ,e__Smt;,. Lalcshmi S w a m i n a t h a r i . ■ Me rn b a r ( J ) .

0

y
The applicant is aggrieved by the order of

evii.,,tiori dated y.b, 7., 1996 passed by Respondfint 2 to

vacate the Qr. No, H--141 , Nanakpura,. New Delhi, on the

ground that this . is contrary to . the order of the
Tribunal dated 18.5.'l993 in O.A. 1 178/90^ This
application had been earlier heard by the Single Bench
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\'On

.  .n ' .

I  ?q IS'-"'?, it had been ordered thatand by order dateu i y- ■>

"'the s«e may be placed before the Chairman for referring
it to a larger Bench as the conolusions arrived at tn,

■  that, order tore dlffernt from the view taken in. O.A. ^
, ,73/99. . .Accordingly, by the Chairman s order dated
7. 6..1 996, read with the order dated 29. ;. 199/, tne
has been placed before the Division,Bench,

/  i

2.
' The 'applicant has filed RA 169/97 for

review of the iudgement and order passsd^by the Single
Bench dated 29.S.', 997. MA 2699/97. in RA 169/9? has also
been filed'in which a prayer has been made that a
direction may ' be given that the RA may be heard and
decided before the hearing in the O.A„ or ou tne
.reference, and that the whole 0.A, may be heard on
facts and law without limiting it to the question

j

referred to the larger Bench.

V

.s Qrc M.P.. Raju.., learned counsel for the

applicant, has raised certain preliminary, questions ' of
jurisdiction and maintainability of the reference. He
submits that this case should be heard by a Full Bench
awd not by a Division Bench of the. Tribunal. , He subm.i.te
that under Section 5(A)(d) of the Administrative
Tribunals Act, 1985 (hereinafter referred to as the
Act' ), the Chairman may refer any case to be ueuided bv
a Bench composed of more than two Members by issuing
general and special orders as ,he deems fit. Section
5 ( 6 ) e rn p o w e r s t li e C li a i r m a n o r- a n y M e m b e r a.u t o r-1 s e c! b y
the Chairman in this behalf to function as a Single
Bench in respect of such classes o! Ccise.?? or oUch
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I  matters as the Chairman/by general or special orders specify.
t  .

.The proviso to this sub-section (6) further provides that
t  '

I  if at any stage of the hearing of any such case or matter
»  t ' .

(  - ' ,
I  it appears to the Chairman or such Member that the case
i  , ^ •
!  or matter is of such a nature that it ought to be heard

by a Bench consisting of two Members, the same may be
N

transferred by the Chairman or, as the case may be, referred

to him for transfer to such Bench as the Chairman may deem

fit. Under Section 22 of the ACT, CAT (Rules of Practice),

1993 have been framed. Appendix-I to Rule 18(c) of the

Rules of Practice, issued by the Chairman under Section

5(6) of the Act provides, inter alia,' that if at any stage

of the proceedings it appears to the Single Member that

the case is of such a nature that it ought to be heard
I

by a Bench of two Members, he may refer it to the Chairman

to transfer it to a Bench of two Members. The learned

counsel relies on a Full Bench judgement of the Tribunal

in Amia Kumar Chattoraj & Ors. Vs. Union of India & Ors.

(1989-91 Full Bench Judgements, Bahri Brothers (Vol.11)

473) where the reference from a Single Member had been

made to a Full Bench of three Membersi In this case, the

cases had been referred to the larger Bench in pursuance

of an order made by the Chairman on a reference made by

the Hon'ble Judicial Member (Calcutta Bench) dated 14.2.1990.

The learned counsel for the applicant, therefore, submits

that in the present case also, the reference ought to have

been made from a Single Bench of Hon'ble Member (A) to

a  larger Bench of three Members, and not to a Division

Bench. However, we note that in Amia. Kumar Chattoraj's

case (supra), the learned Judicial Member had noted

that there existed differing decisions of

the Hon'ble Supreme Court and the Lucknow



Bench of the ■ Allahabad High Court, Jabalpur High Court

and Allahabad Bench of -the Tribunal and in order to

avoid conflicting judgements, the matter- had been -

referred to the- Chairman for constituting the larger

Bench which in that case was referred to a three Member

Bench. On the other hand, in the present case the

difference of opinion of the Hon ble -Single Member i.--

ofily with that ' of the 1 udgemen't/order of another Single

Member in O.A. 1 1 78/90. Therefore., in the , facts of the~

case," the' judgement in A mi a Kumar Chattora, j.....s_—case

(supra) would not appear to be relevant.

•. 1 V • ■ ■
Hi, , •

4, • It was also.argued by the learned counsel

for the applicant that the learned Single Member in his

order dated 29.5.1997 had concluded the proceedings and,

therefore, it was not a case where the reference has

been made under Explanation (33 to Appendix-I of Rule

18(c) of the CAT (Rules of Practice), 1993. We are also

not able to agree with this contention. The Hon'bl-e

Member in his order- dated 29.5. 1997- has stated that his'

conclusion differs from the decision given by the other

>  Hon ble Single Member in 0..A. 1 1 78/90, and has placed
\

i  the matter before-v the Chairman for referring it to an
I

I  ' appropriate Bench -for a final decision-on the question

I - whether the denial of the facility of retention of

G e nera1 Poo1 accommoda tion to G roup'C officials o t

Ministry of External Affairs on their posting abroad

amounts to discrimination and is ultra vires Articles 14

and 16 of the Constitution.' The interim order issued on

5.8. 1396 r:8StralriinQ the ■respondents from evicting the
I

applicarif's family -from the quarter was ordered to be

continued. We are of the view that this shows that the
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proceedings have not been concluded'. Explanation .3
\

A.Dpendix " I' of the CAJ (Ru],es of Practice), 1 99-3 is a non

•  obstan te clause ernpower 1 ng. the Single Member at • any

stage of the i^roceedingSj if he thinks that the case is

of such a (ftature that it ough't to be heard by a Bench of

. two Members, to refer the matter to the Chairman

requesting him- to transfer the matter to a Division.

Bench for hearing and decision, ' We, therefore, find

that in the facts of the -case and . the aforesaid
/It/ (M^

provisions of the Rules, the reference made to the

Division Bench is in order and there is no infirmity in

not referring the case to the Full Bench.

5. On the merits of'the case, we have carefully

considered the judgements passed by the Hon'ble Single

Members in O.A, 1 178/90 and in O.A, 1677/96. In the

present O.A. , the applicant alleges that on hi,s posting

again out of India to Santiago,ChilZe in Decemnber,

1994, the respondents have once again issued the

impugned order of eviction and he seeks a direction to

quash the alleged cancellation order dated 29. 1 .1996 and

to res t r a i n the r e s p o n d e n t s per- rn a n e n 11 y f r o m e v i c t i n g

the applicant agd his family from the Qr. , Mo. H-141 ,

Nanakpura, New' Delhi. ' The respondents in their reply

have submitted that since the applicant did^ not ■ vacate

the quarter in question un.der the Allotment Rules, the
I  > ,

same was cancelled w.e.f. 9.4.1995 after giving hirn the

fo.ur months -period of retention ■ from the date of his

transfer. They have denied that they have not complied

with the directions- of the Tribunal in O.A,. 1 173/90.

The appliant has also alleged that unlike in the case of

oea.lh, in the case of retirement of a Government ser-vant

A
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the effect of regularisation of the Quarter in- favour of

the son or a daughter is necessary for peaceful life

after the retireriient of the Governnient servciOt and it is

for this purpose tht the obligation for regularisatidn

of the quarter is there on the respondents towards the

retired person and his dependents. Dr. fUP. Raju,,

■learned counsel for the applicant, has also urged that

in the light of the judgement of the Tribunal dated
1 8. 5. 1 993-. the applicant had every reasonable expectation

that during his second posting outside India which is

the subject matter , of this O.A. , he and his fciffiily will

be entitled to continue in the same quarter on the same

terms and conditiorrs as ordered by the Tribunal

previously and for, regularisation or that quarter in his

name. He has also submitted that there was no order of

cancellation of the quarter and if it existed before the

impugned eviction, . the same was not communicated to him,

and the same is violative of the principles of natural

justice. . ' ,
I

6. , ■ The other main arcjurnent advanced by the

learned counsel for the applicant is on the question of

discrimination. The learned counsel has alleged that

the right to retain the General Pool accommodation to

Group 'C officials of the Ministry of External .Affairs

should be given because Group ' A', fe and ' D'■ officials of
the 3ame5 Ministry have been allowed to do so which has

alread.y been upheld by the Tribunal in -the earlier-

judgement dated 18.5. 1993, As it was concluded by the

Tribunal that this was otherwise discriminatory and

violative of the Articles 14 and 16 of the Constitution,

it has, therefore, been urged that on the same ground

.  ■ ■ .

V-



thfj r©spocisnts Ccinnot csnc©! tn© QlloLrnc^nt of tiio

quarter or evict the applicant by the impugned eviction

prefer. The learned- counsel has also taken us in, detail

through the history of the case showing the sirnirarity

of the situation wh.rch existed at the time of -his

posting i.n London which was the subject 'matter of tne

cancellation 'order impugned in 0,A, 1 178/90 and the

situation in the- preseht O.A. when he was posted abroad

for the second time and he had left his 'family behind in

the same house, , . - >

1. We have carefully considered the pleadings,

submissions made by the learned counsel for the parties

and" the judgements of the Tribunal dated ■ 18. 5. 1 993 and

29.5.1997. - The respondents have submitted that although

they have implemented' the judgement; of the Tribunal in

. O.A, 1 178/90 dated 1 8.5.1993, that judgement cannot,be

fo 11 owed tQ per'pe tuate a - ■ wrong or'der on Uie gf olind of
O  '

equity. They rely on M.Z.SF.,ar..i,d.ab.ad C_t Scan Cen tre

Vs., D.G, .Health Services & Ors. (JT 1 997 ( 3 ) SC 171 ).

\

8. . . .'The main ground taken by the applicant which
,  /

has been accepted by . -the Tribunal in the order - dated

1 8,5.1993 is the ground of discrirnination. However, we
*  I • -

respectfully agr^ee with the reasoning given b.V' Hon'ble

Shri R.K. Ahooja, Member(A) in , his order dated

29, 5.1997 that there is a rea'sonable ,classification by

which Group'A', 'B' and 'C officers/staff .of the

Ministry of Extefnal .Affairs have- been excluded and

Group'D' category have been .allowed- to. retain the-

accommoda.tion in General Pool. The rules app 1 icab 1 e to

the'^Gerreral Pool accommodation would be applicable to.

D

I-
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the applicant when he acc€5pts this type of accommod^^on

on his transfer or posting abroad and he cannot claid!4<te.

right to retain the quarter contrary to these Rules®.

The respondents have also clarified that in 'so far as

the General Pool acconrrnodation is concerned, there is no .

instruction for providing hostel accommodation to

persons on being posted abroad as ̂ in the case of the

applicant,'^^ We, therefore, hold that there has no

discrimination as far as the applicant is concerned in

not allowing hirn . to retain the General Pool

accomiDodation allotted to hirn on his transfer abroad,

solely on the ground that the same facility had been

extended to Group' D' employees who have be'en allowed

that facility, considering the low pay scales and other

difficulties. We also agree, for the reasons given in

the order dated 29.5.1997, . that there is no basis for

the argument that as a matter of .welfare measure the

house allotted to retiring Government servant, should be
!

allowed to be retained by him or that it should be

regularised in the name of hiS'ward for his'life time,

Such a contention cannot be accepted de hors the rules

and the applicant cannot claim that he should be allowed

retention of the quarter even on his transfer without

cancellation of the allotment as per the rules. Any '

other conclusion, in the circurnstancs of the case, would

mean "that a Government servant who is transferred from ■

another
one place^ tO;/'whether in India or abroad, will be

entitled to retain ■ the .Government accomiTiodation in his

original place of posting as well as receive HRA 'and TTA

as the case'may be in the other place' where he is

posted, which .is obviously, hot cover€uii' by the existing

rules.- In this view of the matter, the judgement of the
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Tribunal in O.A. IT^S/S'© cannot be considered to. be

qood law and it is over-ruled (See M/s Faridabad• Ct»
f  ̂ , l)
Scan Centre Vs. D.G. Health Services & Ors. (supra).

9. . However, in the facts and circusmtances of

the case, since the parties before "the Tribunal in O.A. •

11 ?8/90- and O.A. 1 6-77/96 are the same, the plea of the

applicant that he-had proceeded on his second posting to

Santiago, .Chille leaving his family in Or. No.- H-141,

Nanakpura expecting that'the law as was laid down by the

Tribunal in the earlier order , particularly regarding

payment of normal licence fee, would also apply to --he

present case, cannot be totally ignored or ' rejected.

The "respondents have admitted that the tribunal's order

dated 18.5.1993 has been implemented and no appeal had

been filed. -During the hearing Shri M. P. Raju, learned

counsel, has submitted that the applicant was expected

back in New Delhi -from his posting at Santiago, . ChiljJe

by December 199? on expiry of his term there. The
/

Tr-ibunal by order dated 9.8.. 19.96 h-ad restrained the

respondents from evicting the applicant s ramlly 'from

the Quarter which has been extended till date' by the

order dated 29.5,1997.

10., , . In ' the facts and circumstances of the case,
j  , • .

the O.A. is disposed of with the following directions;

(a ) T ti e r e s p o n d e n t s s t) a 11 b e e i-i t i 11 e d t o

recover . normal .licence;. fee from the

applicant for- his family's occupation of the^
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Quarter Manakpura, New Delhi 'during

the intervening period i.e. from the date

of his posting to Santiago in December ̂ i99f

till his return to India at the end of hfs

normal tenure of posting in December, 1997

plus other charges in accordance with the ,
and charges shall be

Rulesj thereafter licence fee/as presc'ribed

in the Rules.

(b) - In the particular facts of the case, we

deem it proper that the impugned

cancellation order dated 29. 1 .-1996 and

eviction order dated 26.7.1996 shalL be

stayed till 16,2.1998 and thereafter the

respondents may take such action as they

d e e m f i t i n a c c o r d a n c e with 1a w.

(c) We also make it clear^ that the

applicant's claim for regularisation of the

said Quarter in his harne shall be considered

in. accordance with the relevant rules.

(d) In view of the fact that, the O.A. has

been reheard both on facts and law, as

above, RA- 1'64/97 to review the -Single Bench

order dated 29,5,1997 does not survive.

No order as to costs.

(Smt,- Lakshmi Swaminathan)
Mefliber(J)

iRD

(S. R. Adige/)
Vice Chairman (A)

J


