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New Delhi this the o th day of January, 1958

Hon ble Shri S.R. Adige, Vice Chairman (A).
Hon ble Smt. Lakshmi Swaminathan, Member (J}.

Shri Charles Toppo,
through his authorised
r@pregentativé and power of
Attorney Holder, ‘ .
l Shri Anthonis Toppo, -
T H=141, Nanakpura, ‘ o
New Delhi. : ... Applicant.

By Advocate Dr. M.P. Raju.

i

Versus

1. - Union of India through
its Secretary, _ .
Ministry of Urban Development,
Nirman Bhawan,
New Delhil.

2, . Estate OFficer,
Directorate of Estates,
Nirman Bhawan, :
New Delhi. , , : ‘ S i

3. The Secretary,
Ministry of External Affairs, <
South Block, , ‘ R
New. Delhi. . .

4, M. P.M. Misra,
Estate Qfficer,
Directorate of Estates, . -
Nirman Bhawan, ' '
New Delhi.

By Advocate Shri Harvir Singh, proxy for Mrs. P.K.
Gupta.
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Honible Smt. Lakshmi Swaminatharn. Member (1),

The applicant is aggrieved by the order of

?Vlﬁti@ﬁ dated 25.7.1995 passed by Respondent 2 to

vacate the Qr.  No.  H-141, Nanakpura, New Delhi, on +he

ground that this .is cont?ary to the

Tribunal dated 18.5.1993%  in 0. A 1178/96 This
application had been earlier hear

ol
jan
~
o
3

S

e N

)—J 0
]
b
[0
T
M
=
i

P

order  of  the i



.

A

2\ ' -
and by order dated 29.5.1997, it had been ordered That
the same may he placed before the Chairman for referring

it oho @ larger Bench @s the conGcluslions arrived &t in

k)

“that.order were differnt - from the view taken i Qa AL

1178/90. - accordingly, by the Chairman s order dated

7.6..1996 _read with the order dated Z9.?.V99?, rhe  Cass

has been placed before the Division . Bench.

7. , The applicant has &ﬁ%& filed RA 164/97  Tor

i
v

N e P RN B \ “ o
review of the Judgement and order passed by the 5

!
—
1o}
—
o

Rench dated 29.5:1997a MA 2649797 1In RA 164/97 has also
< ] e

heen filed in which @& prayer has been made that &

direction may be glven that the R4 may be = heard aind

decided before the hearin

@

in  the OJA, or on  the
reference, and that the whole Q.A. may he heasrd o0
farts and law without limiting 1t ko the guestlon
referred to the larger Bench,
3. D, MLP, raju, learned counsel for the

applicant, has raised certain preliminary guestions = of

jurisdiction and maintainability of the referance. He

W

submits that this case should be heard by a Full Beich
. Ve .
ape not by @ Division Bench of the Tribunal. He submits

that upder Section 5(4)(d)  of the Administrative

Tribunals Act, 1985 (hereinafter referred to as “the

Act”), the Chalrman may refer any case Lo be decrided by

a Raench ocomposed of more than wwo Mambers by iseulng

general and special orders .as ne deems Tit. Se
5(6 ) empowers the Chalrman or any Member authorised by
the Chairman in  this hehalf to function as & Singlsa

[

Rench in respect of  such classas F

v
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_ ‘ may . , .
matters as the Chairman /by general or special orders specify.

»:Ehe proviso to this sub-section (6) . further provides that
‘}f,at any stage.of the hearipg of hny such césg or matter
it appears to the' Chairman"or such Member that ~the case
or matter is of such a nature that it o&ghf to be heard’
by .a éench' consisting of two Members, the same may be
\
transferred by the Chairman or, as the case may be, referred
to him for transfer to such Benéh as the Chai;man may deem
fit. Under Section 22 of the ACT, CAT (Rules of Practice),
1993 have been frahed.- Appendix-I to -Rule 18(c) of the.
Ruieé of Practice, issued by the Chairman undgf Section
5(6) of the Act provides, inter alia, that if at any stage
of the proceedings it appears to the Sihgle ‘Member fhgt
the case is of such a nature that it ought to be heard
by a Bench of two Members, he may refer it to the Chairman
to transfér it"h) a Bench of two Members. The learned
counsel relies on a Fﬁll Bench . judgement of‘ the Tribunal
in Amia Kﬁmar Chattoraj & Ors. Vs. Union of Inéia & Ors.’
(1989-91 Full Bench Judgemeﬁts, ‘Bahri Brothers (Vol.II)
473) where the refefence frdm a Singlé Member had been
made to a Full Bench of three Members. In this case, the
cases had been referred{ to the larger Bench in pursﬁance
of an order made by the Chairman on a reference miadé by
. the Hon'ble Judicial Member (Calcutta Bench) dated 14.2.1990.
The - learned counsel for the applicant, therefore, subﬁits
that in the present case also, the reference ought'to have
been made from a Single Bench of Hon'ble Member (A) to
a larger Bench -of three - Members, and not to .a Divisibn
Bénchl However, we note that in Amia. Kumﬁr-.Chattoraj's
case . (subra), thé learned Judicial Member had _ﬁotedA_'

that there existed differing decisions of

the  Hon'ble Supreme Court and the Lucknow
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Bench of the - Allahabad HWigh Court, Jabalpur High Court

and Allahabad Bench of the Tribunal and in order 1o

'

avoid conflicting judgements, the matter. had been .

referred tolth@~ Chairman for constituting the }arg@}
Beﬁch witich in  that case was eferred'tm a thres Member
Rench. On the othev Hand, in the present case Lhs
difference of oainiéh of tne Hon ble Sin@ié Member is
0h19 with that ' of the judueﬁeﬁt;ord@r of another Singls

member in O.A. 1178/98. Therefore, in the facts of the

i

o
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A

N the'juﬁgement in  Anls Kumar . Chattorsl & _case

would not appear to be relevant,

R
4, S It was  also argugd by the learned goumﬂei
for the gpmlicant that the learned Single Member in his
order dated 29.5.1997 héd concluded the proceedings and,

therefore, 1t was not a casa where the referance hag

heen made under Explanation (3) to Appendix-1 of Rule

18(c) of the CAT (Rules of Practice), 1983, Wa are also
not able to agree with this contention. The Hon ble

Member in his order dated 79.5.1997 has stated that his:

conclusion differs Trom the decision given hy the other

54

Hor ble Single  Member in 0.A, 1178/¢90, and has placed

the matter befores the Chairman for referring it to  an

appropriate Rench ~for a final declision-on the guestlion

, -

whether the denial of the Tacility of retention of

fBeneral Pool accommodation to Grouw €7 officials  of

Ministry of External Affairs on their posting abroad

Aamglicant“s family from the guarter was ordersd to

amounts to dizerimination and is ultra vires Articles 14

and 186 o©

—,
X

the Constitution. The interim order issued on

§.8.1296 restralning the respondents From evicting the
’ \

he

continued, We @are of the view that this shows that the

-




\v3

A\

nroceadings have not been concluded. Explanation 3

Appendix 1~ of the CAJ (Rules of Practice), 1393 is a non

obstante clause empowering the Single Member at -any
stage of the éroceedingg?if he thinks that the case 1is

of such a mxturo that it oug?: to be heard by a Bench of

two Members,  t0 refer the “matter to the Chairman

requesting him to  transfer the matter to & Division
. a o ' - A’ g
Bench Tor hearing and decision. ~We, therefore, Tind

that in the facts of the .case. and  the aforesaid

At ged P

provisions of th@L Pule, the reference made to Thea

[y

Division Bench is in order and there is no infirmity in

not referring the case to the Full RBench.

)

i

. On the merits of the case, we have carefully

$‘dercd the Jjudgements passed by the Hon ble Slnnle_

Members in 0.A, 1178/98 and in O.A. 1677796, In  the

ent O.A., tnc applicant alle gs that on his posting

(.‘ ?

nre
again out of India to Sant@ago,ChilZe in Decemaber,
1994, the rﬂonnNLntc have once ag&ih .izﬁu@d‘ t e
impugned order of eviction and he 3&@&; a direction to
quash the alleged cancellation order dated 29.1.19%6 and
to-régtﬁain the respondenté permanently from evicting
thé apglicant éhd his family from the Qr. . No. H-141,

Nanakpura, New Delni. ' The respondents in their reply

have submitted that since the applicant did not
the quarter in  qguestion under the Allotment Rules, tha
same was cancelled w.e.f. 9.4.1995 after giving him the

four months period of retention -from the date of his

transfer, They have denied that they have not complied

Swith the diréctions of the Tribunal in Q.A, 1178/498,

The appliant has also alledged that unlike in the case of

-

demth, in the case of retirement of a Government Servant




the effect of regularisation of tne Quarter in favour or

the son or a daughter 1s necessary -for peaceful 1life

~

v

\aftér the retirement of the Government servant and it is
for this purpose tirad tﬁé obligation for regularisaticn
. : \
of the auarter 1s there on the respondents towards  the
retired person and hié dependents. D, - M»P.’ Raju,
Jearned counsel for the applicant, has also urged that
in the'light of the Jjudgement of the Tribunal datec
12,5, 1993 the épplicant had every raasonable exﬁectation
that during‘hi$ second  posting Oht$ide India which 1z
the subiject matter ., of thi$‘O.A.g he and his family will
be entitled to continue 1n the same qua%t@r on the sams
termé and conditions as ordered by the Tribunal
previously and for r@gulariéat;on of'tﬁat_quarter in hisz
name, He has also submitted that th:je was no order of
oancaliation of the guarter and if 1t existed before the
impugnecd evicii@n,_the same was not communicated to nim,

and the same is violative of the principles of natural

justice,

~

&, o The other main argument advanced by the
learned counsel for the applicant i1s on the question of

dizcrimination, The learned counsel has alleged

]

the right to retain the General Pool accommodation Lo

Group C officials oFf the Ministry of External Affairs

+

. - q o, kTt PR e e .
should be given because Grouﬁ'h'kand D™ officials of

the same Ministry have heen allowed to do so which has
already been upheld by the Tribunal in -the earlier

judgement dated 18.5.1983., As it was concluded by the

Tribunal that this was otherwise discriminatory and

vicelative of the Articles 14 and 16 of the Constitution,

it has, therefore, been urged that on the

[

12

€

same  ground
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the respondents cannot cancel tno allotment of the
guarter or sevict the applicant by fh@ 1mpuﬁned evichion
~ : )
arder.  The learned. counsel has also taken us in detail

Cthrough the history of the case showling the similarity

of the situation which existed at the time of .his
posting 'in Londoh which was the §ubject-matter'of the
cancellation ‘order impugned 1In O,A. 11728/98  and the
situation in the present 0.A. when he was b@gt@d abroad
for the second tim &nd;hé had left his Ffamily bshind in

i

the same house. . a -

T ~ We have carefully considered the pleadings,

submissions made

[ws]

5.1983

")

and the judgements of the Tribunal dated- ] it

29.5.1997.- The respondents have submitted that ulthcugh

they have implemented the judgement of the Tribunal in

0.4, 1178798  dated 18.v.199 “that judgement cannol he

followed to perpetuate a. - wrong order on the ghound of

equity. They rely on M/s Faridabad Ct. Scan  Cenkre

Vs, D, G, Health Services & Ors, (J7T 1897 (3) SC 171,

2. . The main ground taken by the applicant which
o .

has beon accepted by ~the Tribunal in the order . dated

18.5.1993 is  the ground of ais r1m¢haf10r. Howewver, we
N ] .

ey g o e - X L. L

rasnect tfu lly agree with the reasoning given by Hon ble

Shri R.K. Ahooja, Member(A) in. his order dated
29.5.1997 that there is a reasonable classification hy
which Grdup'A’, ‘B and  C’ O%VLL rs/staff of the
Ministry of External Affairs have been excluded and

Group D~ category have been .allowed  to retain the

accommedation  in General Pool. The rules applicable to

th@)G@neral Pool  eccommodation would be applicable to.

by the lgarnﬁd counsel for the parties .




‘the General Pool accommodation is concerned, th

-

the applicant when he accepts this type of accommoddtion

/ {

: . - '
on his transfer or posting abroad and he cannot olauwatgé

riaght to retain the quarter contrary to these Rulese.

\

The respondents have also clarified that in so far as

O

r
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instruction for providing hostel accommodation to
persons oh being posted abroad asvin the case of the

apalicant'Q\We, therefore, hold that there has been o

\

discrimination as far as the applicant is concerned in

not allowing him . to retain  the General - Pool
zecommodation allotted to hih on his transfer abrbau,
solely on the ground that the same facility Ead byeress
ext@ndég to Group D emplovees who have Been allowerd
that facilit?, cansidering th@Aléw pay scales and other
difficulties, We élgo agree, for thne reasons given in
the order dated 29.%.1987%7, . that there is no basis for
the argument thet as é matter of welfare measure the
nouse allotted to retiring Government serwvant should bz
. , . \
allowed to be retained by him or that it should be

regularised in  the name of his -ward for his life time.

Such a contention cannot bhe accepted de hors the rules

and the applicant cannot claim that he should be allowed

retaention of the guarter even on his transfer without
cancellation of the allotment as per the rules. Any

other conclusion, in the circumstancs of the case, would

mean “that a Government servant who is transferred from
another , '

one place to;/'whether in  India  or abroad, will be

entitled to retain - the Government accommodation in his

original place of posting as well as receilve HRA and TTA
as the case'may be in the other place where he is
posted, which is obviously not covered by the existing

rules.  In this view of the matter, the judgement of the
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Tribunal in O.A. 1198/80 cannot be considered to. be’

good law and it is over-ruled (Sse M/s Faridabad Ct.

Scan Centre Vs. D.G. Health Services & Ors. (supral. ')h

'

9. _ . However, in thelfaotg and'circusmtanceg of
the case, since the parties before the Tribuﬁal in Q. A,
1178790 and 0. A, 1677/96 ara the same, th@ plea of the
applicant that he . had proéeed@d on his second posting to
Santiagq,_Chille leaving his family 1in Qr. No..  H-1at,
Nanakm&ra.@xpecting'tﬁat the law as was lald down by the

Tribunal in the earlier order particularly regarding

payment of normal licence fee, would also apply to ~the

I
. . v \ . . -
present case, cannot be totally lgnored or rejectad.
The respondents have admitted that the Tribunal s order

dated 18.%.1993 has been implemented and no appeal had

heeon filed. During the hearing Shri M.P. Raju, learned

£}
6]

counsel., has submitted that the applicant was expsected

hack in New Delhi -from his posting at Santiago, . Chille.

by December 1997 -on expiry of his term there. The
/

Tribunal by order dated 9.8.1996 had restrained the
respondents firom evicting the applicant ¢ family A om

the Quarter which has been extended till date' by . the

%,

order dated 29.5.,1997, : S

. o In  the facts and circumstances of Lthe cs

, aBE,

the 0.A. iz disposed of with the following directions:

fa) The respondents shall be entitled to
recover . normal ,licence  fee from the

’

}/5 . applicant for his family s occupation of the

P
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"SRDC

Guarter H-141,

the

of his posting to

t£ill his return to

-

normal tenure of no

plrus cher“

\)
UIO))

in the Rulses.

(b)) . In the parti

deam it proper

cancellation order

eviction order

“=taved t1ll 16,7

respondents  mavy

leem fit in accordance

also make

applicant’ s  c¢laim for

sald Quarter in his

in accordance with the

{(d)} In view of the

been rehsard

above, RA 16

B

order dated 29.5.1897

No arder as to costs.

Tl

Lakshml Swaminathan) (
Nember {J)

.R.
Vice

Manakpura,
intervening period i.e.
Santiago

India at the
sting 1n
éharges i

thereafter licence /n
cular
dated 2%2,1.199¢ and

dated

1998
’

name

fact

‘both  on facts

does

New Delhi  during ’ !

from the
Pecember,

end of his

Dacember , {997

n accordance with the |
and charges shall be
esoribed

facts of the case, we

that the impugned

26.7.1896

shalllr bhe

and thereafter the

!
P x !

such action as they o

with law.

|
|
it clear | that tLhe |
!
1
I

~egularisation of the

shall bhe considered

relevant

1
lUl)M %

that the 0.A. has ‘

and  law, as

4797 to review the Single Bench

not survive

V‘%JL\?C ~
Adigel)
Chairman (A)
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