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Cconst. Sudhir Kumar Mo.?BEOKDﬁb
C/o Shri Girwar 3ingh
RSo A~-1/4 Bhajan Pura
Delhi~110053. ... Applicant

(By Advocate: Shri Shankar Raju)
Versus

1. Union of India, through
its Secretary _
ﬁé Ministry of Home affairs
Marth Block '
New Delhi.

. The Additional Commissioner of
Police (Operations)
Poelice Headguarters
M.5.0. Building
I.P.Estate
Neaw Delhi .

%. The Deputy Commissioner of
Police/F.R.R.O.
Palice Headguarters
Hans Bhawan
I.T7T.0.
I.P.Estate
g NMew Delhi-110002. ... Respondents

(By Advocate: Shri Rajan Sharma with
Sh

r
riRajan Sharma)

DR OER (Oral)

Mrs Shanta Shastry,M(m)

The applicant who  was working as a3
Constable in the Delhi Police, was proceeded with
against through a departmental enquiry for
4 Goma, W
demanding money fronhplainant and was punished
with forfeiture of five vears” approved service
. - with consequent reduction in his pay. His D&y

was reducecd fromARs.lO9O to Rs.9920 in the time

scale of pay for a pericd of five vyears. Aalso no
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incremenfs were to be earned during the period of
reduction and on expiry of this period the
reduction would have the =ffect of postponing -his
fuﬁure increments of pay. His suspension pefimd
was  treated as period not spent on duty. 'Thé
applicant had preferred an appeal. The same was
rejected on 6.7.1995. The applicant has impugned
thaese orders sseking to set aside the same and to
direct the respondents to restore his reducsed pay

and withheld increments and also to set aside the
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order of su pension and to treat the period of
suspension as  spent on duty with pay and

allowances.

Z. The allegationé against the applicant
alohg with ancother delinquent SI Girwar 3ingh who
im "the father of the applicént were that on
14.10.19%3, at about 8.20 p.m. S.I.Girwar Singh
and Constable Sudhir Kumar, i1.=. the apblicant

camg to 0ld Delhi Main Railway Station and asked

Cshri Abdul Rahman while he was boarding the train

L3

Shaheed Express’ to search his suitcase which
contained Rs.10,89,000/~. They questioned about
the amount carried by him and later on demanded
to  part the money if he wantsad to go. When Shfi
Abdul  Rehman refused to budge and turned down
their request, they handed him over to the local
police of Police Station ODelhi Main in order to
esntablish  their honesty and devotion to duty
after making a concocted version. The loéal
p@lice nf P.S. Dealhi Main after joint and
suatained intérrogation of Abdul Rehman realiser

that thers was some foul play in thé varsion
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narrated by the $.I. and the applicant. Thay
feund  that both  S.T. Girwar Singh and the
applicant intended to extort money from Abdul
thman and with this mali:intention they had
followed the comblainant- The learned counsel
for the applicant has raised several objectlonﬁ
regarding the irregularities committed in  the
enquiry. According to the learned counsel .for
the applicant, the applicant had demanded to
summon  the defence witnesses who were .serving
police' officers and the Enquiry Officer did not
summon  them but asked the appliéaﬂt to get them
on his own. The applicant had sensed bias of the
Enqui}y Of ficer and had requésted to change the
Enquiry Officer, but the same was not heeded to.
The learned counsel for the applicant alsco states
‘that the F.R.R.D. was not competent to order any
snquiry against him as he was not notified as
Deputy Commissioner of Police at the time the
order was issued. Adlso the punishent awarded to

the applicant is a multiple ‘punishment and in
contravention of the Delhi Police Act and Rules.
The applicant also states that the enquiry 1is
vitiated on tHe ground that the preliminary
enguiry was held by the aAssistant Commissioner of
Police at FULRLR.LODO.  and on his report a regular
departmental enquiry was ordered. But the copy
of. the preliminary enquiry report was rot
supplied to the applicant and several documents
demanded by the applicant were not provided to
him. Further during the course of enquiry also,
the applicant could not avail of the defence

assistance. on some occa
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axamination suffered in the absence of defence
witness. - Lastly the Enquiry Officer during the
COuUrse of enguiry assumed the role of a
prosecutor . by Cross examining the prosecution
witnesses. The applicant‘therefore has prayed
that the impugned orders may be guashed. Alsa
aceording to the applicant the appellate order is

a non speaking order without application of mind.

z. | The learned counsel for the respondents
has submitted that the enquiry was conducted
properly. 1t is not for the Enquiry Officer To
summon  the defence witnesses. Instead of ten
days’ time the applicant @as given twenty daysg
time to summon the defence witnesses. The
applicant was provided all the relevant documents
and there was enough proof  to establish fThe

intention of the applicant to axtort money fTrom

the complainant, viz. shri abdul Rehman.

4. We have listened carefully to the learned
counsel for the _applicant as wall as the

respondents  and  have also perused the relevant

impugned orders and the enquiry report. It is

not  for us to appreclate the entire evidence.
However, we Tfind that even though the rules do
not provide for summoning of defence witnesses by
the Enquiry 0fficer, in the present case since
the defence witnesszes happened to be serving

police officers unless they could be relieved by

the respondents the applicant could not have
avalled of their services Just by merely
sumnmoning  him. Tharefors the applicant had
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requested the Enquiry Officer to summon the

- defence witnesses. We do not think that there is

anything wrong in his_requesting as it is finally
for the respondents to have relieved the
concerned police mfficerg to be treafed 85
defence witnesses. In normal courss thig should

have been the stand of the respondents. In this

pParticular case, in the interest of justice, the

Enquiry Officer should have summoned the defence
witnesses which according to the applicant would
have strengtheif his case. We find from the
enquiry réport, as polinted out by the learned
counsel for the applicant, that two prosecution

witnesses, namely Prosecution Witness No.2 S.1.

NMarender Singh and Prosecution Witness No;lO Shri

Abdul  Rehman were both cross examined by the

Enquiry Officer. According to the Delhi Polhx&ﬁuMstmthﬁfmo

,CF’V-G {.
Rules the Enquiry Officer cannol cross examine
!

the prosecution witnesses as well as defence

witnesses. He can seek some clarification, but

cannot cross examine with a view to fill in the
Japs. The same has beenAdone in this case. We,
therefohe, agree with the the applicant that the
Ernquiry Officér had no business to cross examine
the witnesses. The learned counsel for the
applicant has cited a judgment of this Tribunal
dated 19.1.2000 in 0A.N0.455/96 wherein it was
held that the Enquiry Officer cannot assuma the
role of a judge and prosecutor and that it would
vitiate the entire proceedings being violative of

principles of natural Justice. The Tribunal had

relied upon  the judgement in the case of J.

Singh Vs Lt. Governor through Commissioner of
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police and 0Ors. reported in 1991 (16) ATC 192

where the learned Jjudge relying upon the

judgement  of  Babu singh vs UOT ATR 19846(1) CAT

195 and P. Babu Vs. UoT 1987 (4) ATC 727  had
held the same view. On this ground the impugned
orders of  the disciplinary authority an:i
appellate authority were quashed. The learned
~ounsel for the applicant has also rglied upon

another judgement of this Tribunal ih NA.259/96

T dated 10.12.1998 in the matter of Braham Prakash

v UOT & Ors. wherein the issue of competence

of the authority was questioned. The issuse was

whether the F.R.R.O. was at all competent ToO

initiate disciplinary proceedings and to pass the
punishment order. The contention of the learned

counsel bfor the applicant was that the F.R.R.O.

" {= not a police officer under the Delhi Police

act and therefore hs could not have acted as

' disciplinary authority in relation to the
Capplicant in that case, 1.e. that 1is police
Constable. Ory this around itself, the

proceedings were set aside. As already pointed

out by the learned counsel for the applicant that

an appeal has besen made against this order in the
High Court and the same is pending. However for
our purpose till the matter is decided by the

Hon’ble High Court, we are bound by this order.

5. Aas  far as the relevant documents ars

_concerned, the same has been dealt with by the

Enquiry Officer as well as the disciplinary
agthority in their orders and they have clearly

stated that the applicant was allowed to make
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notes of the various documents as per the extant
rules. The learned counsel for the applicant has
also © said that the complainant had not made any
allegations against them first time when he wés
hénded aver to 8hri Narender Singh who was on

patrol duty at that time on the Railway Platform.

We find that the whole issue is whether the

applicant really demanded money from Shri abdul

Rehman in  this case. There is nothing to show

. this, except the statement of the complainant

that the applicant had demanded money. The

H

complainant had given this in this statement

s

during the interrogation and not immediately

after being arrested. This is not fair as this

iz done behbnd the back of the applicant. Had

the applicant really intended to get the money

“From  the complainant he would not have handed

over the complainant to the police authorities.

&slso a reward is given to the informer. The
Aapplicant could have sasily got the 20% amount by

merely  reporting the complainant to the police.

We do not find that there is enough evidence to

establish the allegations against the applicant.

- As already discussed, certain irregularities have

gceocurred  in the disciplinary proceedings carried

out particularly regarding the cross examination

by the Enquiry Officer, not summoning of the

defence witnesses thus depriving the applicant to

put forth his case strongly, the orders being not

 issued by a competent authmfity and also we find

that bPias is gleaned from the fact +that the
Enquiry Officer has gone out of his brief to

cross  examine the prosscution witnesses We,
- -
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therafore, are of the view that the enguiry 1is

-

vitiated and, therefore, guash the enquiry report

as . "well as  the order of the disciplinary

éuthority dated 10.3.1995 and the order of
appellate authority dated 6.7.1995. Consaguently
the applicant shall be entitled to restoration of
the reduced pay and withheld increments and to
traat his suspension period as spent on duty with

pay and allowances.

& In the facts and circumstances of the

case, the 0A is allowed. M order as to costs.
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