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O.A. NO.1631/1996

n  ,K this the 29th day of February, 2000.New Delhi this x-ne

HON'BLE shbi justice ashok agabwal. chairman
HON'BLE shri v. k. majotra. member (A)

S/o'shri Jagdish Sharan Garg

I

2.

3

5.

6.

7.

8.

9.

j.N.Joshi

A K.Chohdda "
S/o Late Shri V.P.Chohdda

Ravi Gupta
S/o Late Shri O.P.Gupta

V.L.Sharma

S/o Shri Laxraan Prashad

c TD phandra Sekaran

l/o'tate Shri S.R.Radhakrishnaier
O.P.Sharma

S/o Shri Tara Chand Sharma

Mohd.Yunus

S/o Mohd.Ismail

A.D. John ^ ,
S/o Late Shri A.J.Daniel

5, Parliament Street, New Deini.

(None for the applicants)
-Versus-

1.

lA.

2.

3.

Union of India through
Secretary,
Department of Supplies
Ministry of Commerce
Nirman Bhavan

New Delhi-110 Oil.

Director General,
DGS&D . ^.
S.Jeevan Tara Building
New Delhi-li.

Shri G.V.Rajan

Shri Harbans Lai
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Shri Bansi Lai

5  Shri N.Haldar

5  Shri Surjit Lai
Respondents 2 to 6
All Director, Building
DGS&D.
c, Parliament Stree^^rOelhi-UO 001.

for the respondents)(None present for

v^

Respondents

O R D E R (ORAL)

Shri Justice Ashok Aga absent. Re have
parties and their Advocates are absent
ed the record and we proceed to dispos

of Rule IS 01 the Central Administrativein terms of Huie

Tribunal (Procedure) Rules. 1987.

.  OA applicants seek to impugn
2. By the present OA, app

4- H to respondents 2 to 6 from the
the promotions granted to respo

■  .E t Director to the posts of Depu ynosts of Assistant Director
R  4-0 nf Director.

O^.eotor and therealtar tothepos
j  4-c 9 to 6 who belong to tne,,,ticants and respondents.

Indian supply service are engage

General ot Supplies and Disposals,
tQ 2 to 6 initially joined

Applicants as also respondents

as Assistant Directors. Applicants having join

Indian Supply

the sake ol brevity referred tjU the Rules o IS
entry to the service is m GradeUnder the said rules, ent y

. . . Birectors). Recruitment m Grade
III (Assistant Director

takes Place on the basis ol Combined Hngineerin,
services Examination conducted by the Dnion

.  tt i e. Deputy
Service Commission. Grade

it is by promotion based on seniority.Directors, is uy v
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\)

1  i pH th^—aforesaid
4. 1 after having qualifiedApplicant No.1 airei

■  engineering competitive examination joined
.3suta„t B.recto.o„t^e.aslsor.970 e.a».nat.o„^
.eaponaent Ho.e a.so .cne. service as .ssrstan.
Bueotor on the basis of the said examination as
scheduled caste candidate. Applicant No.1 was senior
to respondent No.6.

■  3. Applioants 2 & 3 joined service as Assistant
Directors through the same process on the basis of
1971 examination whereas applicants 4 to 9 were

hftciis of 1972 examination,selected on the basis

Respondents ,2 to 5 were also selected as Scheduled
caste candidates on the basis of 1972 examination and
„ere junior to the applicants. Respondents 2 to 6,
however, have been promoted to the posts of Deputy
Director on the basis of their belonging to the
reserved category, namely Scheduled Caste on different
dates and were subsequently promoted as Directors in
Grade I bypassing the claim of the applicants. It is
the case of the applicants that appointment of

S  respondents 2 to 6 to the posts of Deputy Director and
Director has been made only on the basis of their
belonging to the reserved category, namely Scheduled
Caste by following the reservation policy m the
matter.:4 of promotion. This has been done despite the

■  fact that the Rules of 1961 do not provide for
reservation at the promotional level.

4. Reliance has been placed on a decision of

the Supreme Court in the case of Union of India vs.
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■  a Civil Appeal Now3844 ofT.B.Mohanty be.ng aforesaid case
Tbe supreme court

. ̂hP retrospective amendment
has quashed the

Indian StatUtrcal Servtoe
following observations:

■Respectfully, judgements
do™ by this court rn^^the^^
referred to and : g operation of the
^•ew that the retrospective^^P^,^^^amended Rule 13 Prospective amendment
satisfied that the away
of Rule 13 ot th Mohanty and other

.the vested righ senior to.-'general uateg^bry ^^J^J'^pherefore. declare
'  Respondents 2 to extent it has beenamended Rule retrospectively. to

made °P^^^tive retrosp 3 hunreasonable, . pig^gg 14 and 16 the
violative of ^^ticl strike down theConstitution ° pign of the rule. - In theretrospective oP®[^tion ^3 ^^gp
^^resslry ^^Laf:itrthe other contentions
raised by Mohanty.

^ o V)

,3 far as respondent No. I ia oonc^ed, it
that the Rules of 1961 do not expressly provi e
.eservatron for Scheduled Castes and Scheduled Tr.bes
at the promotional level. Reliance is placed
9(4) of the Rules of 1961 which providefas underi-

.. .appointments to the Service made
■  1-han by promotion, shalotherwise ^^^ggged from time to time

subject to order Affairs regarding
by the Ministry of Home Alia
r^necial representation m tnespecific sections of the people.

Reliance on the aforesaid rule, in our view in the
context o, the facts arising in the present case, is
misplaced as the same deals with appointments to the
eervice made otherwise than by promotion. The same.



,  the' stage initltal
theretore. would apply ̂ at th ^

•t- nt the promotional s g 5.appointment and no respondent No.1
e  Further reference is made by

c  olv service Rules, 1985 (hereinatte1- 1-hp Indian Supply
rerred to as the Rules of

4-vnc sake of brevity referr
«ules of 1961. Rules Of

1985) which have «psi4.ed-
„tified in February 1985 ana tn1986 were notrti

luto force with effect from 9.3.198
Rules of 1985 provides as under:-

iMnthing in these rules-  "IS. Savings: ^J^^J'^pelaxation of age
shall affect g required to be
limit and other ooncess ons requ^
provided 'or persons bel^^g of
the STs and o with the orders issue
persons in accord time."
by the Government from uiu

........... •

provided for persons, belonging to the Sche u e
^  soeoial categories

castes, scheduled Tribes and other spec
The phrase "other concessions , m ourof persons. me pni ac

4- r.ointp to concessionsjudgement, cannot and does not relate
1„ respect of reservation at the promotional level.
The said reservation at promotional level cannot be

erred unless it is speci,teally provided for.

7. Aforesaid provision, it is contended has
teen retained in the Indian Supply Service Rules, 1994
(lor Short, referred to as the Rules of 1994) notified
on 9.9.1994. Aforesaid provision, in our view, does
not provide for reservation at the promotional level.
The same merely specifies reservation at the
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pnt level. Unless reservations . specificarecruitment levei i

proviaei (or at the promotional level, the same canno
he inlerrea of Inferential reasoning.

8. Respondent No.1 has thereafter gone on to
oontend that benedts of reservation were extended to
scheduled caste and Scheduled Tribe officers at the
promotional level In eompllance with executive
directions. What these executive directions are has
not been spelt.out. What Is the source of power for
issue of such executive directions Is also not spelt
out. All that has been averred Is that the executive
directions were Issued prior to the Rules of 1985. In
our judgement. If reservations are to be provided at
promotional level, the same have to be provided under
the rules. The same cannot be done by Issuing
executive directions especially so when the source of
power has not been spelt out In order to fathom
whether the same will be enforceable in law. In the
circumstances, we are clearly of the view that the
promotions granted to respondents 2 to 6 to the posts
of Deputy Director and Director on the strength of
their belonging to the reserved category, namely
Scheduled Caste and Scheduled Tribe cannot be
sustained. The same are accordingly quashed and set
aside. Respondent No.1 Is accordingly directed to
carry out the promotion process of applicants and
respondents 2 to 6 after considering the claim of
applicants on the basis of their placement In the
seniority list of Assistant Directors by ignoring the
higher placement of respondents 2 to 6 in the
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their
seniority list ot Deputy Directors basejP

belonging to the reserved category, namely Scheduled
Caste and Scheduled . Tribe. ■ Applicants would be
entitled to all consequential benefits arising out ot
the implementation of the aforesaid directions.

9. OA is accordingly allowed. There will,

however, in the facts and circumstances ot the case,

be no order as to costs.

Agarwai)
airman

(V.K.Majotra)
Member(A)

sns


