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2. _Surender Kumar o : - . -
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v 0A 2410/96
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4. Mam Chand -
Vill. Mandhewali, PO Tigan, Teh. Ballaphaarh
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7. Pop Singh i
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: ; - Vill. & PO Badshahpur, o, Gur gaon Aoplicants
Y i in UA 7451/96
- : (All through Advocate Mrs. Avniish Ahlawat)
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8.  Sat Pal
Vvill. &PO Rajgarh
pt. “Bhiwani

g, Kanwal Singh
PO Krishna Nagar,Teh.Narnaul : .
Dt.Mohindergarh ... _hApplicants in_. .
» 2636/96.

(A1l through Shri Shyam Babu, Advocate)

Vinod Kumar 4 ~
Vill. Kalaka, PO Majra Gurdass ) A
Dt. Rewaril Applicant in 0A 24/97
Subhash Chander . o
vill. PO Mastapur, Dt. Fewari .. Applicant 1n 52/987
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(A1l through Shri Shyam Babu, Advocate)
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Mukesh Singh . S
vill. Lisan, Teh. Rewari, Dt. Rew@r i. ... Applicant in
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. Rajnish Kumar '

2. Sunder Lal

3. Raibir

4. Parmod Kumar %,
5. Sukhbir ’
6. Jitender Kumar

7. Prem Chand

B. Rajinder Singh ... Applicants in OA 1841796

(all c¢/o Shri Naresh Kaushik & Arun Yadav, Advocates)

Subhash Saini ‘ :

Vill. Gurgaon, Garni Mohla, Gurgaon .. Applicant
) : in OA 1871/96
(Through Advocate Shri Arun Yadav) '

" l. Sandeep Yadav

KankaRola, Dt. Gurgaon

Z. Igbal
Badhas, Ot. Gurgaon
3. Satvya Pal -

Padheni, Gurgaon Dt. - Applicants in OA 2216,96
(Through Advocate Shri Naresh Kaushik & Arun Yadav)

I Purushotam Singh
Vill. & PO Dakhora, Teh. Korli
Dt. Rewari
Z. Mahesh Kumar
Vill. & PO Dakhora
Teh. Korli, Dt. Rewari
3. Subash Chang
Vill. Mandola, Dt. Rewari
4, Sahi Ranm
- Vill.Seka, Dt. Mahindergarh ..Applicants in OA 316/
97
(Through Advocates Shiri Naresh Kaushik & Arun Yadav)

Surender Sanh | '
vill, Manuwas, Dt. Gur gaon .. Applicant in 0OA 884/96

(Through Advocates Shi-i Naresh Kaushik & Arun Yadav)
versus
l.‘Secretary
Ministry of Home
North Block, New Delhi
.vChief'Secretary

Govt. of NCT of Delhi
'S, .Sham Nath Marg, Delhi
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3. Commissioner of Police
Police Hars., MSO Building ]
.New Delhi ' .. Respondents
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1. Naresh Kumar ) , (
2. Ram Phal - o
3. Krishsn Kumar_ . ..~ ': | \
4. Manoj Kumar, s/o Shri Suraj Bhap _
5. Manoj Kumar, s/O shii Mandhir Singh
6. Sanjay Kumar : .
7. Jai Kishan: , .. Applicants OA 257/97
all ¢/o Shri Dinesh Yadav, Advocate, 789, Western
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~versus
E 1. Secretary _ e ‘ -
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E North Block, New Delhi
[ ' -
i \QQJ Secretary .
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i .
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Sushma Yadav
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New Delhi .. Applicant in OA 492/97
(By Advocazte Shri Shankar Raju
versus
1. Secretahy'
- M/Home Affairs
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IInd South District -
P.S. Kauz Khas, New Delni . Respondents

(Shri Arun Bhardwaj and Shri Ra3j Singh, Aoncates for
respondents) ' -

S T




, _ ORDER
Hon’ble Shri S.P. Biswas ‘

The applicants, 73 invhumber,'in these 16 Original

Applications belong to Other.Backward bommunities (OBC

fof short) hailing mostly from Haryana and other'®

{g i? neighbouring states. They are aggrieved .by (i)
-%; i termination of their services abruptly(as 1in OAs
3: E No.2410/96, 2431/96, 2508/96,2523/96 and 452/97), (ii)
%é i canbe]]ation of candidatures after selection (in  OAs
i |

R L

- No.2636/96, 24/97, 52/97, 257/97, 316/97 ang 894/97) and
: (7i1) non-issue of offers of appointment though

empanelled (in OAs No.1841/96, 1557/96, 1484/96,

2216/96, 1871/96). The main plank o?/app1icants’ attack
is ﬁhat at no - stage, i.e. before ﬁg
‘;Nofification“(s.s.ss), at the stage of issuing
subéequent corrigendum (29.7.95) and while holding
1ntérv1ew (1st week of December/és), none of the
candidates were told that their names have to be found
not only 1in the State Lists of OBCs but also 1in the
Central List and that the certificate produced has to be

as per proforma prescribed in appendix 3 of DoPT’s OM

dated 23.11.95. Hence, the "principle of Estoppel” is

ot : evidently in their favour. ‘ S?

It has been further submitted that in view of the

N

L resolution by the Ministry of Welfare dated 6.12.96,
;E _ respondents are duty bound to 1s§ue appointment letters
%ﬁ ‘ - to the applicants 1n-pufsuance of the selection that
i R

took p1ace in 1995J

e e e bk e n o,

3. While opposing the <claims of the applicants,

respondents have mainly relied upon the following:
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" 0BCs should be with retrospective effect in the

Notification by the Government of India 1i.e.

g

i e e 35T

- g -

(i) That 'thq categories of OBCs th
‘applicants claim to belong to are not ?ifr
s .

be found' in the common 1ist (State

well as ;Mandal list) as annexed in ‘tRke
office memorandum of DoPT/Government O
India 8.9.93; The certificates are also

not
Governmeﬁt of 1India annexed with the
dabove memoyandum. :

(ii) That as per DoPT’'s instructions in OM

No.36033/9/95 dated 10.5.95, caste
certificates produced by OBC -candidates
can be verified _by the appointing

authority at any time after the
appointment also and that is what they
have tried to ensure through DCP/II Bn.’s

letter dated 19,4.96; “and

(iii) That as per the decision of the Hon’ble
Supreme Court in Indra Sawhney Vs. uol
& Ors.JT 1992(6) SC 273 (popularly known
as. MANDAL  CASE), any  proceedings
questioning the validity or operation/
implementation of the orders in OMs dated
13.10.90 and 25.9.%1 on any ground
whatsoever, shall be filed or instituted
only before the Supreme Court and not
pefore any High Court or any court or

Tribunal. -

4, Heard rival contentions of learned counsel of

the partieé.

5. The short questioh for our consideration is whether

Resolution/Notification of the Government of India
(Ministry of Welfare) No. 12011/44/96-BCC dated 6.12.96

dec]aring‘ Ahirs = and Yadavs and others as'be1onging. to
sense
that persons belonging to these communities should have
the benef1§ from the date of theif appointment or from
the date. ihes communities were notif%ed'aé-such by th;

State Governments or from the date of original

0.M.

NO.36012A22/03—EStt.(SCT) dated 8.9.93.

all

as ber the proforma laid down by the . :

awte”
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6. Before we determine the aforesa1d 1ssue we need to
}

br1ng out the principles app]icab]e for determining

retrespectivity or . prospectivity of a

Notification/Resolution. In this connection,- the

decision rendered by the Apex Court in the case of

Income Tax Officer, Tutitocorin Vs. T.S.Devinatha Nadar

etc.  (AIR 1968 SCC 623) is very relevant for our
- ¥

purpose.

7. ""What is stated by the Hon’ble Supreme Court, as

sumiiarised in the head note C, is as under:

y07

: "The general ru]e is that al} statutes,
other than those which are. merely dec]aratory,
or which relate only to matters of procedure
or of evidence, are prima facie prospective;
. and retrospect1ve effect is not to be given to
”fthem unless, by express words or necessary
1mp11cat1on it appears that this was the
intention of the legislature. 1In fact, the
~Court must look to the general scope and
"purview of the ‘statute, and at the remedy
sought to be applied, and consider what was
. the former state of law, and what it was that
"the Leg1s]ature Contemp1ated (1869)4 Ch.A 735
-Rel.on' '

i .
8. On the basis of abovementioned principles, all
statutes other than those which are merely dec1arat\!

(i.e. statutes re]ating to procedure/evidence etc) are

pr1ma - facie prospective. But statutes which are .

dec1aratory in nature will have retrospective effect

9. Applying the above principles, position of law on
this sensitive issue 1is indisputably clear in a Tong
1ine of decisions of tﬁe Hon’ble Supreme Court/High

Court as well as Central Administrative Tribunal.

10. In the case of‘Bhaiya Ram Munda Vs. Ariii‘udh Patar

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis 1issue was non-mentioning of "Patars” as sub-tribe

- ".;.;:;L

]
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éf,"Mundas" declared as scheduled Tribe (ST for -

/in the state of Bihar under Arit:ie 342 of he
F A ‘

Constipdtidn.' The relevant para i ihat order is

\

“The alternative argument sgvanced by

counsel  for the’ appellant hey @lso . NO
substance. It is true that in Part i1l of the
Schedule to. the Constitution . ( scheduled
Tribes) Order 1950 issued under &7 ', 342 of
the -.Constitution the name Coundat o was

mentioned and similarly the name ~ of other
sub-tribes amongst ‘Mundas were mzntioned.
Counsel for the appellant contenﬁﬂdzthat-_if
according to Dr. sachchidanand, alis, HO,
Bhumils, Asur, Baiga and Khangars srg-Mundas,
specific mention of some of those uiibes in
the Scheduled Tribes Order clearly indicated
that ."Patars” who are not mentioned uherein. are
not a Scheduled Tribe within the mganing of
the Order. There 1is however no warrant for
that view. If Patars are Mundas, bccause some
sub-tribes of Mundas are enumerated in the
Oorder - and others are not, no intersnce Will
arise that those not _enumerated are “not
Mundas. We are unable to hold that because
pPatars__are not specifically mentioned _in__the
‘List they cannot be included in_ the general
. heading Munda." (emphasis added)

5

1. It is evident that just because 'Patars” are not

specificaﬁ}y mentioned 1n_the 1ist, it cannot bev said

that they cannot be included in the genera1.head1ng -

- "Mundas”. The name by which a tribe or sub-tribé Sis

ﬁGoWa1a/Gawa1a_andﬁAhjrs/Yadavs.'

known is not decisive. Even if the tribe of a person is

different from thé name inc\udéd in__the Presidential

order, . it may be shown that the name included in the

Order _is a_ general name applicable to sub-tribes.

(Please see Civil Appeal No. 1622 of 1967 decided on

21.5.68 .(SC)). It was thus conc1udéa that fPatars; of

Tamar District in Bihar are a sub-tribe of Mundas' and

they are not different from "Mundaé”(&mphasis added). .

The same situation prevails here when we speak of
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gz. We now  come to the case law touching upon on the
éame subjeét as decided by the High Court'bf Karnataka
ﬁn the case of Shanta Vs. State of Karnataka mgg
Another (1994(3) Kar. L.J.  128). The petitioner
pherein was chargesheeted for obtaining a false caste
Certificate. Admftted]y, she belonged to "Beda”
community but declared herself to be belonging to
JNayaka“ which 1is notified as ST. The petitioner had
ﬁfoduced several Government publications which show that
"Beda" community is synonymous with “Nayaka" community
agd that 1in variéus districts the same community is
c§11ed by different names. It was held that "Beda" and
”Nayaka” are not different communities and that the same
communities go by two names and that those names are

synonymogs. In the present Ccase, Ahirs and Yadavs are

synonyms of Gowala/Gawala and admitted by respondents,

13. In view of the above, it was held by the Hon’ble
High Court that declaring herself to be ’Nayaka' by
tribe, she could not be held Jresponsib]e for false
declaration. Since "Beda" was éyhonymous of "Nayaka".
she was given the benefit and charges quashed. Based on

two of its earlijer decisions, in KSRTC Vs. E.M.

Munivenkatappa (WA No. 470 of 1991) and E.M.

Munivenkatappa Vs. K.S.R.T.C. (W.P.N0.22662 of 1991),

the Hon’ble High Court held that ordinance which was

followed by an Act must be given retrospective» effect

since the amendment was of a_declaratory nature.

(emphaéis added).

14." We now come to the decision of the Centrail

Administrative Tribural, Bangalore Bench in the case of

Sampath Kumar Vs. CPFC/NDLS in OA No.544/94 decided on

7

“
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16.3.95. In trat case, the app]dcant,was aggrieved by

' the denial of benef1t c1a1med by h1m with effect from

27.7.1977 on the ground ‘that he belongs to ST Commun1ty

_ /
and 1ntimat1ng that he was not entitled to the benef1t

—

prior to 19 } 1991 as in OM dated 26.9.1983 1ssued by

the Respondent \there1n The appWicant had retired on

superannuation with effect from 31.1.1994 as an

Enforcement’ Officer, thkough appointed originally as a
tower - Division C1erk4,aga1nst genera1 category on
9.12.1957. ‘Later on Government of Karnataka C1asswf1ed
tne communities viz., Naika, Nayaka, Cha]]ava ‘Nayaka? . ;

Kapadia Nayaka, Mota Nayaka and Nana Nayaka as be1ong1ng

to ST with effect from 1. 5 1976 and the Government of

India by notification dated 27.7.1977 also included the

above Categories under ST. Pursuant to the above
notification; the app]ioent filed a repreéentétion"to"‘”
treat him ee ST with effect from 10.1.1977 claiming that
he belonged to "Beda” community which according to him
was a synonymous of “Nayaka" whioh is classified as ST.

Therefore,‘he‘fiWed W.P. before High Court of Karnataka

which came to be transferred to this Tribunal and

disposed of in OAs No. 164/86 to 166/86 with a
direction to iocok into the matter afresh after.giving an
opportunfty to the applicant. The applicant produced a
fresh certificate dated 9110.1991'obta1ned ??rom “the
Tahsi]dar,m Bange1ore. The . representationi of jthe
applicant was considered from that date and he was to be

treated as ST from 19.4.1991 and not  from 10.1.1977.

The applicant then’ filed OA No. 473/92 before ihis

Tribunal wh1ch was d1sposed of directing the respondents

.

~to dec1de the status of the applicant wwth regard to h1s

4
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claim as ST. - The Deputy Commissioner replied stating
, !
that he 1is entitled to consequential benefits - provided

for STs but only with effect from 19.4.1991. &y

15. Thus, the app1icant approached the Tribunal in a

et e s v
’ TN g, D
SRR TR

second round of litigation in the above OA i.e. 544/94

seeking relief, inter alia, in terms of treating him as

ST with retrospective effect from 27.7.1977 alognwith

all consequential benefits.

16. The above OA was examined by Division Bench in
. details keeping in view of the decision of the Apex(/

T.Court in (i) Civil Appeal No0.481/83 in Chandra Kumar Vs:

i - UOI decided on 2.12.94 (i1) Law laid down in Income Tax

. Officer, Tuticorin’s case (supra); (iii) decisions in

cases of KSRTC Vs. E.M. Munivenkatappa and E.M,

RE r4 Py

‘Munivenkatappa Vs. KSRTC; and (iv) the ratio arrived

~at Smt. Shanta’s case (supra).

:17. The Division Bench concluded that Ordinance 3 of 91

.which was subsequently enacted was only in the nature of .
7

L2

‘declaration and was not procedural_and; therefore, it

X RIS SR b AN fa

"has to come into operation retrospectively from 27.7.77

and no necessarily from the date of the Ordinance i.e.
Tof 1991. It was so held because the applicant belonging
to "Beda" community which was admittedly synonymous of

"Nayaka’ and came to be declared as ST not from the date

e TR R TR T R O e s,

: » 4
of Ordinance 3 "of 1991 but on the date when several

other communities weke‘treated as ST with effect from

WL e

f27.7.77. The O.M. dated 21.7.93 denying the benefit to

the applicant therein was quashed and the department was

directea to treat him as ST w.e.f. 27.7.77 when

ﬁ Government of India Notification came into operation.




o

"48. The .4th case was decided again by the 3

Bangalore Bench in the case of -Jayaramiah Vs.

- SGM/Banga]ore in  OA-758/9% decided on  20.10.96.

<7

P1ead1ngs in thws ‘case proceeded on the same lines as in

aforesaid cases and reliefs granted wnph retrospective

effect.

3

.19. The legal position that emerges out in the cases

aforementioned could be .summarised as under -
{ : )

%
-
:
I
bt =
%

iA)j wherever a community came to be notified
' . as SC/ST/0BC and that there are
. indisputable evidence of =~ STs with
= .- synonymous names existing around, the

' ’ latter have to be recognised as belonging
to the main community and’ cannot be
discriminated. The decisions of the Apex
Court 1in Munda’'s case as well as of the
High Court in Santa’s case support this
View.

e
/
t

s
&

I T T st

(B) Notification/Ordinances issued . by
Government if it is a declaration, and
not  procedural, will have retrospective
effect. The decision of the Constitution
Bench of the Hon’'ble. Supreme Court in the
case of Income Tax Officer (supra)
support this view. This principle has
been applied bythe High Court of
Karnataka while decidingWrit Petitions
No.22662/91 dated 18.11.91 (supra). ‘

Kj (C) When a subsequent Notification is issued,

Jeaving- behind certdin sub-Tribes/groups
retrospectivity: will relate back only
upto the date of declaration .of the
original Notification and not beyond
that, provided claims of
sub-Tribes/sub~castes are impeccable.
This view gets support by all the
_case-laws cited herein above. -

20. The question in these present,app]ﬁcations would be
whether Ministry of Welfare’s Resolutin/Notification
dated 6¢12.96.1s.one of the declaratory in nature. We

find that -the above resolution is based on advice of

National Commission for‘ Backward C]asses; (NCBC for

énprt) -set up undeF_NCBC Act, 1993. This 1is evident
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froh Secretary, NCBC’s letter dated 20.6.96 as ip
annexure II1 inp OA 894/97. The, Commission Came yp
fo]]owing the directien under Article 14ﬁv’of the
Constitution by the Apex Court in MANDAL’s case to
“etertain, examine angd recommend upon'the request for
inclusion and complaints of over inclusion and undeq
inclusion in  the central list of backward Classes",
Commission’s advice to the Government of.India, under
Sectien 8(1) of the NcBC Act, 1993 is ordinarily
bindiné. The above notification would not have surfaced
but for the advice of the,@ommission being of Statutory
nature., Since the resolutﬁon dated 6.12.961/‘13
essentially an order arising out of directions of the 9
Member-Bench of the Apex Court, it would have the force
of beiﬁg dec]aratory, and not procédura],'in nature. In
fact, the above resolution amounts to declaration of law
by mea@s of resolution and, therefore, should have
retrospective effect as per law laid down as mentioned

in details in paras 17 to 19 hereinbefore.

21. _What 1S im ortant is not the naﬁe b _which\‘a
k/
sub-tribe g known but whether the name included in the

order is a general name and is applicable to sub-tribe
(Emphasis added). The general name  here is

'»"GOWALA“/"GAWALA" and is applicable to Sub-tribes of

Ahir/yadav. To. estab]ieh that Ahirs ang Yadavs are

not have to depend on]y/dn the Government of India’s

"resolution dated 6.12.96, The report of Backward

Classes Commission (Manda1 Commission) of 1980 at page
182 (2nd part Volume TIII to Volume VIl - Haryana
Charter) c1ear1y mentions "Ahir, Gowala, Gawala, Rao and

Yadav" gas OBCS under the Same entry No.2. This
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case, the, rati
N

e

A
!
l

1980 commands” acceptance.
, \

id dowﬁ_bY-the Supreme Court in Munda's

o, arrived at by the High Court in Shanta s

case and a\so»‘in gampath Kumar 's case»of{the Tribunai

are squareiy appiicab\e to the facts and icircumstances

of the present appiications poth in terms of treating

Ahirs/Yadavs ‘as synonyms“» of Gawa\a/Gowala and

retorspective' appiicabiiitY“ of Government of india’s

resolution dated 6.i2.96 beiné”of"deciaratory~nature_fonm;_ 3

the reasons aforequoted in sub-paras A, B & c in para.19

aforementioned.

22. We ‘find' that respondentsf action in respect of
denial 1O issue offers of appointment or 1n rerminating
services of those already empioyed or even cancziiing
the oandidatures of selected candidates are'devoid of
principies of natural justice as well as app\ication of
mind. it 1S not their case that the appTicants have
submitted faise caste certificates Appiicants have

_been found to -have produced certificates not as Per

proforma. Respondents nhave nowW come out o say that the

certificates submitted should have been as per format

enclosed 1N DoPT's OM No(36033/28/94—Estt. dated

2

(03]

.11.95 and this admittedly came to their notice later
aon only in April, 1996. That foi\owed series of actions

under chaiienge herein. There is some force 1in the

contention of the app\icants that steps taken DY DCP

through letter dated 19.4.96 was - an act of

"after—thought" since none of them were ever informed of
‘ S

the above Vita\ requirement at any stage ,whatsoever.

right from the date of notificationﬂff
the dane]\ Since appOintments “are |

oondition d that the said conditic
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. public, it would haye been only fair for the respondents
:"_" ;. . !
- " to offer an opportunity in this respect. That was not
Ll e

i Lita s

e ' done. Principle of natural justice thus stood vio1q§9d
_”notwithstanding the fact that the respondents had yet

-
another conditionality to press for.

EE
|
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P 23, Respondents have also taken the plea that the
‘categories of OBCs the applicants belong to are not in
-;fthe common 1ist of OBCs of State Governments as well as

“'Mandal list . as per annexure attached to the OM dated

'10.9.93. That OM mentions: “ThHe OBCs for the purpose

'Eof aforesaid reservation would comprise, in the firSt'§7

‘phase, the castes and communities which are common to

"fboth the lists inthe report of the Mandal Commission and
‘-;%he State Governments’ Lists". There are reasons why
}such a "phase-wise" order was issued. This calls for a
:shbrt elaboration of the background behind the

I ‘reservation for OBCs.

'24. Government of India was.seized with the problem of

‘?éservation for OBCs right from 1990 or even earlier.
. e
of\/

>if was initially felt that “Only - such classes

T

E;éizens who ére socially and educationally backward are
qualified to be ijdentified as backward Ciasses. Tb be
ﬁaécepted as ’backward classes for the purpoSe of
;;;ervation under Artic]eﬁ’15 or Article 16, their
bggkwardness must have been either recognised by means
;f a notification” wunder Article 341 or 342 of the
}Con;titution. In the case of other backward classes of'
-;}t%zens qualified for reservation, the burden is on the
gtaie to show that these classes have been subjected to
%ucﬁ_discrimination bin the past that they Qeré reduced

} io a state of he1p1essness, poverty and the

et




consequential SOCiaJ and educationa1 backwardness ge-in .

the case of the SC‘and STs._ These ‘classes of Cit‘*&ﬂm,

seéregatedin slums and ghettos and affiicted bY‘grihh!ﬂJ
] | \oOVerty, disease, ignorance, i11hea1th and backwardness.
and'haunted oy. fear ‘and anxietY{ :iare. e
oonstitutiona1jy intended beneficiaries of reservation,
" not because of their castes or occupations, which are
mereiy-incidentai facts of history, but because of thair
backwardness and disabi1ities stemminaifrom identified

past or continuing inequaiities and discrimination I

is at this stage in 1990-91, the Apex Court receiven

fairly a iarge number of writ .petitions requiring
datarmination of guiding prinCipies It was thus ae’d

7~ MANDAL's case that 'means—test is imperati.g_wt:

skim= off the affluent sections of the backward clas:es’ .

Thus, foi]oWing the directions of the Hon ble Sugpremz
Court the first\phase of reservation for 08Cs startzd 1.
Govarnment of india, with the communities/castes wWNHRCH
wers common to hoth the iists in the reoort of Mandai
Ccmmission and the State Governments’ ligts.,
Instructions under Government of India OM dated =2.2.93°
W nave to be read witnh those under notification datad

10.3.93 . wherein- it has been mentioned that the Expart

Committee on “creamy Layer” has been | commissionad %o
prepare the Common Lists in respect of 14 states ;ﬁi:d*

had notified the 1qst of OBCs for the purposs &f

reservation 1in State Services as .on the dats  of
judgement of the Supreme Court. The Common L 3.%
prepared by the Committee were -accepted by Lra

Government wwhich deCided to notify the Tlist  (anrirad
-0 PO ’

with OM dated 10.9.93) of the OBCs in the conte.i aof

we
£

imp]ementation\ of the aforesaid OM dated 8.9.93.

-

NCBC, .set up under the proyisions of the Nawiuns

v\




- Commission for Backward Classes Act, 1993 1in pursuance

. ) i )
-jof the direction of the Supreme Court in MANDAL case,

had to entertain, examine and recommend upon requests

for inclusion and complaints of overinclusion and

. under-inclusion in the 1ists of Other Backward Classes
: ~/

of citizens.

25. The resolution dated 6.12.96 based on NCBC’s advice
is, in effect, the ouﬁcome of directions of
‘constitutional authority and also in follow up of the
directions of the ApeX Court contained 1in OM dated
10.9.93. Responsib1e eub1ic functionarﬁes 1ike the
respondents herein should have called their own

attention in understanding the expressions like - "in

—

the first phase” - in the OM relied upon by them.

26. We find the respondents have neither challenged the

notifications dated 24.1.95 and 7.6.95 of .the State ;

Governments' of NCT of Delhi and Haryana respectively.

P s parametrcarapee

Nor resolution of the Government of India dated 9.12.96

P imiivited

has been guestioned. Sinee Ahirs/Yadavs have been

ST
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categorised as belonging to OBCs by the aforesaid

ietimpr et

resolution and since their inclusions are apparently

based on the recommendations of the statutory bodsy”,
there 1is no reason why the effect of the resolution

should not be given from the date of the notification by

the State Governmente. Ordinarily, retrospective

| application would have been related back to Government

of India notification’s dated 8.9.93, since the

| I i reservation for OBCs 1in the Central Government for the

first time started from that date. But such benefits

' _ 1 could not be given to any State GovernMent unlessc they

e ' : had justified their actions by meahs' of proper
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anificat{on_ and that was done_by the quernmen? qu

Hérygﬁaz;§Bl 7.6.95 and the Govt. of NCT- of Delhi on

54.1.95. - Since such notifications could be made . only

é?éer applying the prinéihle df "creamy layer’, as 1§1d
down by the Hon'ble Supreme Court, we are inclined to
agree that the caste/c]ass tag should be allowed to take
effect ffom the date of notifications by the State
Governments. This 1is the pfincibWe which has been
adopted- - by the High Court of Karnataka in Shanta’'s case
(supra) and we are in respectful agreement with the

ratio arrived at therein.

27. Respondents would then argue that the caste tag.

(L
{0
ot

rould go «:th the aplicants cniy frcm the ! ~é of
nctificatior, f.e. 6.12.96. Tnis date is important.
‘I only sic fies,' in terms ofltime, when an offic{a1
notice was = eh of past events referablz to recognition
of backwarc ' -o-s. ‘The date does not wasn away the past.
If one is an OBC on 24.1.95/7.6.95 and again on 6.12.96,

how can his OBC character be taken away in btetween

31.12.95 and 7.6.96 wnhan appcintments were dus?

26. wWhat would govern the present set of 'recruitments
is the position of law/regulations prevailing at the
time of Recruitment notifications dated
2.6.95/8.6.95/29.7.95, In faét, all the conditions for
recruitmeﬁt were stipulated in the communication dated
8.6.95 addressed to Employment Exchange. It vis
impermissible to bring in subsequent conditions dated
23.11.95 to ‘inva11date | tke selection aWread? held
(emphasis addgd). | we find obr'views get fortified by

thedscisions. of the Apex Court in the case of

P_.Mahendran & Ors. - Vs. State of Karnataka and Ors.,

i ARG T
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AIR 1996 SC 405 wherein the respondents’ attempts to
apply new provisions to govern the selections already
started have been deprecated. On the date of above
Notification Ahirshand Yadavs find their names appea;?hg

separately against the appropriate entry numbers in the

State 1list (notified on 7.€.95) and in the Manda] list.

* There were thus enough of materials to publish the

'

"second phase” of common list or update the earlier

Central 1{st dated 10.9.93. If Ahirs and Yadavs were

" not shown in a subsequent: common 1ist,'épplicants could

not be forced to face avoidable difficulties.

-
L

—

f:29. That apart, the undisputed facts are that on the

i

‘date of notiffcation, i.e. on 8.6.95, the state 1ist;
notified did include all the categories applicants
herein belonged to. Those names also appear against the’
appropriate entry number in Manda) List. OM dated
8.9.93 does not stipulate that any cdmmunity abpearing
subsequently in the state lists aﬁd having corresponding
"entry in Mandal list, need not be considered. On the
icontfary, mention of the regervation being - "in the

first phase” points to the need for consideration of&,’

subsequent issues based on valid considerations.

Respondents have failed to take note of this.

30. The respondents’ counsel vehemently argued that the
OBCs like = Ahirs and Yadavs could not be treated as OBCs
ffgr‘the purposé of obtaining 27% reservation unless they
were OBCs declared by the Céﬁtra] list, before they were
'appointed ‘to the post and since the notification

11nc}uding these communities as OBCs was published by the
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Central Government only on 6.12.96, " the .benefit of..

reservation 'as oBC cou]d not have been extended to Ae

applicants.

31. On the other hand the subm1ss1on of theiappﬂjcaqts¢;¢ .
were that the respondents, even though wére'rech1ting_'
_for NCT of Delhi, had gone to the State of Haryanafand\e el

‘other States for Jocal recruitment and they themselves. .

were'not sure whether the OBCs being recruited to a
service 1n NCT of Delhi should be identifiabWe with the

help of a notification of'-ggT of Delhi or with

respective States. It is also a fact that the NCT- of .

Delhi by its notification dated 20.1.95 had brought out .

these communities as OBCs for the purpose of gettwng the
pbenefit of reservation as OBCs within the NCT of Delhi.

It is subsequently that the respondents came-to-rea\ise

that even though the recruitment was for Delhi, since - .-

the recruitment was from the State of Haryana, .the 0BC

character of a community should be determined;as;per.the.

rules app11cab1e to the State of Haryana. Aocordingly,
the respondents found out, SUbsequent to the se]ection
and appo1ntment that the applicants were not belonging

to the o0BC . of the State of Haryana recogn1sed by .the

Central Government by its notification dated 10.9.93.
The submjssion of the counsel for the applicants was
that,evén though the communvities to which the app]icants,

_pelong were a1ready recogn1sed as OBCs within the state: ...

of Haryana, the fentra1 Government not1f1cat1on ‘only

declares them for the puroose of .reservation but

otherw1se as far as the character and statusiof~the.OBCs,

{

kd

we U

are concerned the 'app11cants would rema1n members of,*.ﬁu”

the OBC commun1ty with effect from the cot1f1cat1on of i

the State of . Haryana dated 7.6.95. It was also -

IRy
= e -
T
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Central Government only on 6.12.96, the .benefit of--

reservation 'as oBC cou1d not have been extended to

applicants.

31. on the other hand the submiSSion of the app]icantst-
were that the respondents, even though were recrui+ing.,2
" for NCT of Delhi, had gone to the State of Haryana;and.e e

“other States for local recruitment and they themseives

were not sure whether the OBCs being recruited to a
service in 'NCT of Delhi should be identifiable with the

help of a notification of -ﬁ;T of Delhi or wWith

respective States. It is also a fact that the NCT of-

Delhi by its notification dated 20.1.95 had brought out

these communities as OBCs for the purpose of getting the

benefit of reservation as OBCs within the NCT of Delhi.

It is subsequently that the respondents came to-reaiise_

that even though the recruitment was for Delhi, since - -

the recruitment was from the State of Haryana, the 0oBC

character of a community should be determined.asfper,the.

rules app]icabie to the State of daryana. Accordingly,
i

the respondents found out, subsequent to the se]ection o

and app01ntment that the applicants were not belonging

to the O0BC . of the State of Haryana recognised by ..the

Central Government by its notification dated 10.¢2.93.

The submission of the counsel for the applicants was.

that even though the communities to which the applicants

belong were aiready recognised as OBCs within the State:

of Haryana, the fentra1 Government notification ‘only

dec1ares them for the ' purpose of reservation but ...

otherwise as far as the character and status of -the OBCs .

the OBC™' mmunity with effect from the rotification of o

the State of - Haryana dated 7.6.95. It was -also :.

are concerned the applicants would remain membersJ,of.ﬂiqup
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.sdbmitted that even though Ahirs and Yagavs were not as
such mentioned by the notification of the Central
Government dated 10.9.93, by a subsequeht notifiégffon
dated 6.12.96, it has incorporated these two communities

as OBCs as names synonymous to the alreedy existing

entry No.26 for Gawa1é and Gowala. By this
notification, the Central Government has only further

described that the communities of Ahirs and Yadavs are

synonymous to Gawala & Gowala and that does not mean

Ahirs and Yadavs became OBCs from the date of

A e by 154 A 2 R £ N
. ARt X
Rt TR i e R B Wil s o35 s

i) notification. It must be remembered that in all these

notﬁficatﬁons, entryNo.26 is referring to thesegy

communities as common entry which has been taken from

T ——— ™

the notification of the Haryana Government declaring all

b vk m—bias

these communities under one entry as OBC.

pow

32. It has also been submitted by the applicants that

LRSSt Py
B

the Hon’ble Supreme Court in Indra Sawhney’'s case
(supra) permitted the Central Government to implament

 27% reservation for OBCs on]& if the expert Committee’s

s e

F, ‘ “ . report is implemented and the "creamy layer” of thesé&/
communities are excluded from the benefit of the said

" 27% reservation, that is to say, the "creamy layer” of

the respective OBC commﬁnities even though continued to
remain as members of the 0BC community, from the date
théy were so recognised énd constituﬁed by their
S 5 respective State 'Governmenﬁs, those creamy layers did
not éease to become OBC ~‘but they will .not get the
- f' benefit of 27% reservation. The intention of 10.9.93
“notificatﬁon was to isolate only those OBCs, common ‘16
" state Lists as well in Mandal list, for the purposé of

benefit of 27% reservation only after satisfying creamy

Tayef criteria. Those who did not fulfill the said

3




where the State has 1nc1uded these castes as OBCs. after

;a thorough %w1rqu1ry» as :tO"_the1r backwardneSS*t;inws..ﬁwl

. T A -~ Lt 5 .
e e TRt [

accordance w1the cr1ter1a 1a1d down. Subsequent]y, in

accordance w1th the . dec1s1on ‘of the Apex -Court, what-is-

left to be done was to '1ssue w__thqé._ notification g

P

recogn1s1ng them as e11g1b1e for reservat1on of7“27%;

Therefore, the su?mission of the resgondents that. the
OBC‘character ot\‘the applicants didnot relate back Gto
the date_ on which the respective States have found and
constituted';a particular communﬁty ‘as OBC and they will
not be conswdered as OBC for the benef1t being dec]ared
‘"*"as*OBC—“and but*on]y‘for“the purpose”of“_ob‘ n ‘g"_the“““
benefit of 27% reservation is, therefore, to be

i
rejected. ' ' o |

33. The 1earned counse1 for the respondents also argued

that in view of the directions given by the Hon’ble
Ff Supreme Court - in para. 861, this‘ Court has no
| .
jurisdiction " to decide this issue. He also relied on

]

‘.

clause (c) of para 861. For the saké of convenience the
said para is reproduced below: B

t

L ' requests - for inclusion and comp1a1nts of

v Government _of 1India shall specify the bases, -.-

"861. (A) The Government of Ind1a, each of the.

~ State .Governments -and the Administrations. of

Union iTerritories shall, within. four months

o - from today, constitute a permanent body for
T - entertaining, examining and recommending upon

overinclusion and under-inclusion in the Tists
of other -backward classes of citizens. The
advice : tendered by such body shall ordinarily
be b1nd1ng upon the Government

e " - vwx

=T _if o —1(B) Wfthjn four - months ~from  today the

~appTyHg" " the ~ relevant  and  requisite .. .
~“~"———*=(-"soc1o—econom1c ~criteria— to exclude soc1a11y iy
- ’ advanced“persons/sect1ons ("creamy layer") from
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"Other Backward Classes”. Theimplemention of
the 1impugned OM dated 13.8.90 shall be subject:
to exclusion of such socially advanced persons
("creamy layer"). This direction shall not
however apply to states where the reservations
in favour of backward classes are already 1in
operation. They can continue to operate them.
Such states shall however evolve the said
criteria within six months from today and apply
the same to exclude the socially advanced
persons/sections from the designated "Other
Backward Classes"”.

(C) It is clarified and directed that any and

all objections to the criteria that may be
evolved by the Government of India and the
State Governments in pursuance of the direction
contained 1in clause (B) of para 861 as well as

to the classification among backward classes

and equitable distribution of the benefits of
reservations among them that may be made 1in
terms of and as contemplated by clause (i) of
the OM dated 25.9.91 as explained herein, t?
shallbe preferred only before this Court and

not before or in any other High Court or other
Court or Tribunal. Similarly, any petition or
proceeding questioning the validity, operation

or 1implementation of the two impugned OMs, on

any grounds whatsoever, shall be filed or
instituted only before this Court and not
before any High Court or other Court or
Tribunal”.

34. It 1is obvious that thé submission of the counsel
for the respondents is misplaced. By clause (c), the
Hon’ble SUpremé Court was c]arifying that any and all
bbjections to the criteriaithat may be specified by the

\»,/'

GOl or State Government pursuant to the directions

-contained in clause (b) and the classification among the

backwardness and equitable distribution of benefits

~ among them 1in accordance with OM dated 25.9.81 can be-

preferred only to the Hon{bﬂe Supreme Court. That is to

' say, clause (c) refers to the subject matter mentioned

in é1ause (b), namely jthe discrimination of criteria to
exclude . socially advancéd creamy layer and the
c1assificatjon of equitable distribution referred to in _
clause (c) are also referred to the creamy layer in
clause (b). The latter part.of claize (c) also mentions
that any petitidn or proceeding questioning the

validity, operation or implementation of these two OMs
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on any ground whatsoever shall be f11ed or
' &
on]y before: the Supreme Court. It is not the dése"of

the respondents that the applicants are challenging the

validity, operation or implementation of the two OMs b
' i

which . were" the subject matter of the decision of the
Supreme ' Court in the said case. Thus, the objection as

%' to the Jur1sd1ct1on of this court to dec1de the ‘issues

N N B

4 raised herein and described above, is totally misplaced.

35. On the other hand the Supreme Court indicatés that
the State Government could constitute a permanent’ body .
Y? within fourl months for maintaining, examining ‘and - . .. ‘
- recommend1ng upon the request of exclusion or comp1a1nts
of over- 1nc]us1on etc. of the OBC citizens andii their

advice to the State Government would be ord?harilyt“.~> '

binding.

36. It s pertinent to mention that the not1f1cat1on T

S iradlatidaisa:

dated: 7.6.95 of the Haryana Government was, in1&ﬁaot;

issued in pursuance of the directions -given by ‘the n-

Supreme Court. As such, the applicants whd ‘have.

AV

obtained certificates from the State of Haryana Gn

accordance with the list published by that Government is .

a conc]us1ve evidence as to the status of 0OBC asi?ar%asf S
the app]icants are concerned. Whether the Centra1 -

s

Government has subsequent]y recogn1sed this status FOr o e i e

. different purpose or not, is not going to changﬁfftne

JCharacter of _the‘ applicants as O0BCs A afterf?mthéagmzj
notification dated 7.6.95.‘ This is because the™ said
notification nas been 'i33ued by a permanent #- body g
constituted by the State Government in accordancef'wwth<awunfcn;

the dec1s1on of the Supreme Court ' ’ ' '3ﬁf&ﬂé e

1t

. . )
L
- g :




37. 1In the facts and circumsta
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are allowed with the‘fo11ow1ng directions:

(i).

(i)

<

Orders dated 15.50.96, 30:10.96, 31.10.96
and 4.11.96 cancelling the candidatures
and thereby refusing to issue offer of
appointment and orders dated . 30.10.96,
31.10.96, 12,11,96 . and 18-19.2.97
terminatinQ the’ éervices - of the

e

applicants sha11'stand huashed;

nces of the case, the

in the case of those app1icants'awaiting-

offer of appointment_after due process of.

selection, respondents are directed to
issue offers of appointment to them
provided other conditions stand

fu1fi11ed. Applicants served with

letters of termination shail be

|
reinstated and orders of termination

already served be withdaWan_or to those

,threatened to be served shall not be

effected. These orders shall be carried

out within a period of eight weeks “from

_the date of receipp,of a certified copy

of this order.

- (iii)our - orders,":howéver, will not. be

"applicable to the applicants in OA 52/97

or other applicants who have approached

the High Court in - wWrit petition:

separately.

OAs
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(iv) In case services of some

applicants have been tefminated, all
their past service shall be counted for

the purpose of senjority. However, there

shall be no backwages for them for “the

intervening period since they have not

actually worked.

There shall be no order as to costs.

Ve

.

(S.P. =asy™ 7 T (or. Jose &, Verghese)
MEmber (A) Vice-Chairman(J)
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