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CEMTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BElfCH

Original Applic^ion No. 1555 of 11S96
New Delhi, this the of March, 1999

Hoim'ble Mr. N. Sahm, Member(Atfinwiv)
Hon'ble Dr.A.Vedavalli, ffflemberO)

i. Indian Railway A.M,0.(Adhoc)
Association through its General
Secretary, Or, Sudhlr Kurnar Sharrna,
C-36/D, Railway Colony, Lajpat
Nagar -I. New Delhi■ 1 1 0 02 A,

2. Dr. C.P. Singh, S/o late Keshar
■Singh, R/o l-A, Railway Colony, Tilak
Bridge, New Delhi.

(By Advocate: Shri P.P. Khurana)

1 . Dr. Brahm Prakash, S/o Shri Udai Ram
Sr. D.M.O. , Northern Railway, Central
Hospital, New Delhi.

2. Dr. Atul Vaish, S/o Shri Prakash
Chand Vaish, D.M.O. Northern Railway,
Central Hospital,New Delhi.

(By Shri R. Rarnchandran Sr. . Advocate
with Ms.Nisha Bagchi & Shri S. K. Gupta
Advocates)

Versus

-

-M^PLIC.AIHfTS

INTERVEfiJDSS
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1 . Union of India, through its Secretary,
Railway Board (Ministry of Railways),
Rail Bhawan, New Delhi.

2. The Chiarman, Railway Board, Rail
Bhawan, New Delhi. - RESPONDEffffTS

(By Advocate Shri R.L. Dhawan)

a> 8? D E R

By Mr. W. Sahu. Member (A)

This OA was filed on 15,A.96 seeking a

dire>ction to the respondents to count towards

seniority the period of service rendered by the

(ueriibers of the applicants' association as Assistant

Medical Officers (in short 'AMO' )/ Assistant;

.  Divisional Medical Officers (in short 'ADMO' ) prior

to their, selection through the Union Public Service
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Comfflisslon (in short UPSC), For this purpose the

applicants relied on a decision of this Court in the

case of Dr. g.. Srlimivaslu and others Vs. lUnioni (of

ImiaUla and others. OA No, 1 6 03 of 1 987 decided on

18.3.93. The Bench held that "the adhoc period of

service was to be counted towards seniority, as the

said ad hoc period was ripen into the regularisation

without any break". The Bench quashed the seniority

list dated 1.6.87. The applicants' claim that denial

of the benefit of the seniority for the ad hoc

service is unjust and illegal. They rely on the

Constitution Bench of the Hon'ble Supreme Court in

Makhan Lai Waza Vs. State of Jammu & Kashmir, (1971)

1  see 7A9. It is claimed on the basis of that

decision that similarly placed persons should be

given the same benefit and the respondents ought to

have? refixed the seniority of all the identically

placed doctors and not limit the reliefs to only

those who were impleaded as applicants in Or. IP.

Srinivaslu's case (supra). Ttie applicants in Dr. P.

Srinivaslu's case prayed for the benefit of their

past ad hoc service to be reckoned for their

seniority. This was allowed by this Court. This was

apparently at variance with an earlier judgement of

the Hon'ble Supreme Court in the case of Drr.

Haque & Ors Vs. Union of India and others, (1993) 2

see 213 : 1993 see (L&S) 412 : (1993) 24 ATC 117 :

1993 (2) SIR 1. Dr.Hague's case laid down the

principle that seniority should be determined

according to the date of regular appointment but the

SLP (Civil) No. 10714/93 filed against Dr. ^P.

Sr i n„i \^_s luf s case (supra) was dismissed by the
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Kon'ble Supreme Court on 15. 1 1 .93 (Annexure-V).

However, considering the fact that counting of ad hoc-

service of these 21 doctors might create in the

perception of the respondents a very anomalous

situation I.A.2 in SLP (Civil) NO.1071 A/93 was filed

in the Supreme Court seeking clarification/

modification of the court's order dated 15. 1 1 .93.

This application was also dismissed by the Supreme

Court on 13.5.9A. Thus, even according to the

Ministry of Railways the decision of the Supreme

Court in the case of Dr. P.Srinivaslu has become

Q  absolute and binding.

The respondents submit that the order

implementing the judgement dated 15.3.93 of this

Court in the case of Dr. P.Srinivaslu has again been

challenged by the direct recruit doctors before the

Principal Bench of the Tribunal in OA-51/96 in the

case of Or.S.K>Gupta and anr Vs.Union of India. It

is also stated that one Dr., Satish Chandra AaartMal

aBid__ainojyier - have filed SLP No. A225/95 before the

Supreme Court challenging the order of this Court in

the case of Dr. P.Srinivaslu, which was dismissed by

their. Lordships on 1 1. A. 1997. According to the

respondents the benefit of ad hoc service could not

be given to the members of the- applicants

association as the matter is subiudice still before

various courts.

Q

Brahm Prakash and Dr. Atul Vaish have

been permitted to be impleaded as intervenors Thec-e
f

two intervenors joined I RMS Group A' as direct

I

J
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recruits thrdugh UPSC under the recruitment rules of

1979 and 1986. They state that a large number of

doctors in this OA were recruited and inducted into

IRHS cadre much later than them. They relied on the

decision of the Supreme Court in CrJhA^Haguels case
The operative portion of the directions of the

Supreme Court in DrJliAJiag.uels case is as under;

In the result we direct that the
senior.ity of the direct recruits both
outsiders and insiders should be
determined according to the dates of the
regular appointment through the UP.SC and
the petitioner-applicants should be
placed in the seniority list after those
direct recruits who are recruited till
this date. Among themselves, their
seniortty will be governed by the dates
of the initial appointment."

Thi.f, preferential treatment to be given to the direct

recruits as ordered by the Supreme Court in Dr.

M.A.Hague s case has not been brought to lime light.

It is stated that applicant No.2 Dr. C.P. Singh was

inducted in 1982 whereas Dr. Brahm Prakash was

inducted in 1979. According to the intervenors the

grant of the said relief to the applicants would

adversely affect the seniority of the two intervenors

in the MA.

Division Bench of this Court in the case

of D.t...lP!rslLMitha_ vs. Union of India

Ptjiers OA No. 321 of 1 996 decided on 5,6.97 held

that the applicant in that ' case was similarly
situated as Shri P.Srinivaslu. Reliance was placed

on the decision of Supreme Court in the case of

Girdhari Lai Vs. Union of India & Ors. ,SLP (c)

N^4005/92 ) decided on 3. 1 . 96 wherein the Supreme
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Court deprecated the resistance of Union of India to

grant similar benefits to the applicant. The Supreme

Court held "it is appropriate that the Union of India

treat all such persons alike and to grant them the

same benefits instead of driving each one of them to

litigation in the course of which the Union of India

itself is required to spend considerable public

money."

0

5- .The earlier order passed by . this Bench on

9, 1 .98 was recalled by allowing the review

application.

0

It is clarified by Shri P.P.Khurna, learned

counsel for the applicant-association that service of

norie of the members of the cissociation had at any

time treated as dies non. They have no broken period

of service. Their entire service was continuous and

regular. The applicants' counsel strenuously urged

that category of doctors with broken period of

service need not be brought into this OA at all.

With regard to the decision of the Madras Bench in

the case of Or. PL.P.Santhanain Vs. Union of Imdiia

»  O.A. No. 251 of 1 996 decide^d on 25.3.95

filed by.Sh. Dhawan, . it is submitted that this

Madras Bench's decision is no longer good law in view

of the decision of the Supreme Court in ©fv

P^Sriniv^luls—c®sje (supra). Shri Khurana mentioned

that while disposing of the decision in

fĉ P_i.Srlniyaslju:s .case the Hon'ble Supreme Court
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noted, cited and distinguished the decision in

(supra) and, therefore, the said

decision is binding.

(^H

0

0

Sh, Dhawan, learned counsel for the

respondents cited the decision of the Hon'ble Supreme

Court in Dr.(Mrs)Pushpa Vishnu Kumar Gurtu Vs. State

gfJMiarash tra. a others 19 96 ,(l ) SLJ 19. Dr. (Mrs.)

Gurtu was selected by the Maharashtra Public Service

Commission and joined the post on 1 1.2.77. she

joined the post as a Reader on 1 1 .10.77 and continued

in the said post till 21.10.81. On 15.10.81 she was

appointed as Associate Professor in Gynaecology. The

Supreme Court granted the seniority and the benefit,

of continuous service from the date of eligibility

according to the rules, relying on the decision in

the case of Oirec.t Recruit Class I_I Enaineeramo

Of —Associatiori Vs. State of Maharashtra

Ottes, (1990) 2 see 715 : 1990 SCC(L&S) 339:

(1990) 13 ATC 348 wherein it is held that once an

incumbent is appointed to a post according to the

rules his seniority has to be counted from the date

of his appointment.The Supreme Court also did not

agree with the plea of conferring seniority from the

date of eligibility.

applicant's counsel on the other hand

relied on the case of Shreedharan Kallat Vs. Uni(on

of India & (Q)rs, (1995) 4 SCC 207. It was held in

that case that once the judgement,of the High Court

is affirmed by the Supreme Court the C.A.T. will not

competent to deny the binding effect of that order
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on the ground of alleged inconsistency with

rules. Such a view of the Tribunal is held to be

against judicial comity and propriety. The Supreme

Court heavily came down on the Tribunal for reopening

the.matters that were concluded by a decision of the

Apex Court. In Vijayalaxmi Cashew Company & Ors.

Vs. Dy. Commercial Tax Officer & Arnir. , ( 1 995 ) 1 SCC

A68 the Supreme Court held that the decision of a

Bench not doubted by any later Bench cannot be held

to be over-ruled. On the basis of these two

authorities Shri Khurcina urged that decision in

Dr.. P. Srinivaslu's case (supra ) would be binding eind

has to be implemented and the reliefs prayed for

should be allowed.

he

0

The next ground raised by. Shri Dhawan is

that the seniority list of the doctors was settled as

early as on 10.6. 1987. Such a settled issue, cannot

be reopened. For this purpose he relied on the

decision of Govt.of A.P. & Ors. Vs. H.A.Kareerai &

Ors, 1991 SCC (tas) 1206. The question involved in

that case was whether the claim for previous service

could not be raised on the ground that Government at

one stage considered to accept transfer by allowing

benefit of previous service. The plea was that

transfer had to be treated in public interest. That

was a case of voluntary transfer to another

organisation by foregoing previous service. The

Supreme Court held that the seniority decided cannot

be reopened and unsettled after 13 years. In that

case the respondents qualified in a -special

qualifying examination conducted in 1974. They were

!  I

Juv
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actually appointed in 1965-67 but they did not appear

in general examinations held from 1968. Seniority

was given to them from 1.8.72. Thus they allowed the

benefit of only part of the service rendered prior to

the passing of the prescribed examination. The

Supreme Court also clearly held that the Writ

tetition filed after 8 years after the impugned order

challenging the seniority list is hit by laches and

delay. shri Dhawan particularly relied on the State

of Karr^ataka & ors vs. 1996
sec (L&s) 1488. The Supreme Court held that the mere

fact that the applicants filed the . belated

dppixcation immediately after coming to know that in

similar claims reliefs had been granted by the

Tri.bunal was held t-n he.neia to be not an appropriate

explanation to justify condonation of delay. The

explanation must relate to failure to avail the

remedy within the limitation period. Relying on this

decision Sh.Dhawan contended that the OA is barred by
limitation. Shri Dhawan also stated that initial

sppcintment of the applicants as ad hoc AMOs/ADMOs
was in Group 'b' service. m terms of the

recruitment rules the recruitment of ADMO is on the

basis of a Combined Medical Services Examination
Which is conducted by the UPSC. On such appointment

as ADMO Group 'A' the period of ad hoc AMO Group '8'

service is not to be counted for the purpose of

seniority in terms of the Constitutional ,Bench s

judgement in the Mr^,^.Re.cruits'case (supra). The
Hon ble Supreme Court have in an identical case of
Dr. Anuradha Bodi Vs. P5CD , 1998 (2) SCSLJ SO 48

reiected the claim of the petitioner for counting ad
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hoc service for the purpose of seniority. It is also

stated that appointment as ADMO Group B' used to be

made by the Zonal Railway Administration pending

availability of directly recruited ADMOs Group A' in

the interest of administration to meet with the

existing requirements. Such an appointment as ad hoe

ADMO Group 'B' was not according to rules but was

made as a stop gap arrangement pending availability

of directly recruited ADMOs Group 'A' through the

UPSC and as such the service as ad hoc ADMO' Group "B'

cannot be taken into account for fixing seniority as

ADMO Group 'A'. Shri Dhawan also brought to our

notice the decision of the Hon'ble Supreme Court in

the case of Pimnjab National Bank Vs. K.C.Choora and

MLQther, JT 1 997 ( 7 ) SO 161 wherein it is held that

"[Olthers, therefore, cannot claim the same benefit

on the basis of that decision specially when giving

that benefit would be contrary to and in the teeth of

the service regulations applicable to the employee".

Therefore, Shri. Dhawan submits that the seniority

list as on 1. 1.88 cannot be unsettled after more than

10 years as per the law laid down by the Hon'ble

Supreme Court in the case of Melcom Lawrence Cecil

D Souza Vs. Union of India and others. 1 9 76 SCO

(tas) 115).

'0. Dr.Raju Ramachandran, learned counsel for

the intervenors has made two submissions. He stated

that Dr.XMtsJX.a 1 ita S. Rao' s case (supra) has been

stayed by a Division Bench of the Delhi High Court by

an order dated 18.7.1997 in CW Nos.2802/97 and CM

5532/97. The next point made by him was that the
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Full Bench of the Delhi High Court in the case of The

MaB.ag^rnen.t—of._„ij/s__Patla^a Iron Works Vs. Umiion (of

I®dia_a,.!DiJ—others, 1975 Lab, 10 1265 have laid down

certain propositions of law as to what should be the

duties of Court when faced with contradictory

decisions of the Hon'ble Supreme Court, The Full

Sench laid down as under -

"Where a decision of the Supreme Court is
plainly in contradiction' of what was said
by that Court earlier in, another case and
where it is not possible to reconcile the
observations in the two decisions the
Courts must follow the decision of the
Larger Benoh and also see whether the view

0  "bn principle" commends itself and is rhe
right view to take .

Where the decisions taking opposing and
contradictory views are of the same number
of Judges and it is not possible to
reconcile the observations in these two
decisions the courts are at liberty to
consider which of the two views is
supported by the provisions of the
Constitution."

He next explained the decision of the Hon'ble Supreme

Court in the case of Dr.M.A.Hague's case (supra). The

Honble Supreme Court in that case was dealing with

three classes of ADMOs. The first category represents

the directly recruited Medical Officers through the

UPSC: the second category represents adhoc appointees

but later on regularly recruited through UPSC: and

the third category represents the adhoc appointees but

regularised through orders of Courts. The Hon'ble

Supreme Court has held, following the decision in the

case of DSxec:L„Recriiit (supra) that the seniority of

the first and second categories are to be determined

according to the dates of their regular appointment

through UPSC and those belonging to the third category

are to be placed below them and among themselves

0
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seniority has to be determined by the dates of their

initial appointment. The intervenors in this case

belong to the first category. The applicants in this

case belong to the second category. A reference was

also made on behalf of Dr.M.A.Hague upon a decision of

the Hon ' b 1 e Supreme' Court in Dr> P. P.C. Rafetfaani aind

otlhers Vs. Union of India and others. 1992 SCC (L&S)

309 - JT 1991 (6) SO 534, The facts in Rawani s case

(supra) are under the CGHS scheme. This scheme had

laid down for medical officers who were directly

recruited through the UPSC and those who were

appointed either on adhoc or short term basis. The

adhoc appointees in the service had been agitating for

their regularisation and ultimately they approached

the Supreme Court. They were appointed on various

dates between 1968 and 197?, The Supreme Court

directed for their regularisation. The Union of India

approached the Supreme Court with a review petition

and then a clarification application pointing out

certain difficulties in giving effect to the court s

order. These applications were dismissed by the

Hon■ble Supreme Court. It was then that Dr.Rawani s

case was decided in the above background. Before

their Lordships difficulty was expressed in giving

effect to the directions in view of the fact that,

regularised Medical Officers were appointed much

earlier though on adhoc basis. The counsel for the

appellants before the Hon ble Supreme Court agre^ed to

forward certain proposals in order to avoid any
injustice to any of the parties, namely. the

regularised Medical Officers as well as directly
recruited Medical Officers. No doubt the Union of

TL'
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India waa not agreeable to accept those proposals but
tbelr lordships were of the opinion that there was no
-V of rendering lustloe to all the parties except by
accepting those proposals. The respondents gave
Pfecedence to the regularised Medical Officers over
the directly recruited Medical officers and this wa-
Phsucoessfuny challenged In the case of

£te!dj\ggarwal Vs. Union of ^.yn 1 on„. of._,_I n d ^ 0. A. No.
'T>" Of 1993 decided on 23. 1 ,1996 . re. a,

licdD. ,A redding of the

Hon ble Supreme Court's
-^t;u.ri: s direction in

Rswani's case ,t—  ̂c3c>t? ^Suprcij' hi owe ? ». j-ncAs tiiat Iti order to avo.id

disturbance to the spnir,rii-wsenioi ity and promotional prospects
Of the regularly reorulted doctors, separate seniority

oategories of the doctors, namely,
d.lrectly recruited Medical nf-Finieaicdl Officers and regularised
Medical Officers were directed to be prepared. ■ The

Jiootiond wefe also required to be reguJated by such
seniority lists. it was further directed that the
promotion of the appellants before the Hon'ble Supreme
court, nam,ely. the regularised doctors would be on the
supernumerary posts to be creatdH ti-oe created. The promotion of
the regularised Medical Officers ws- rrcnd j

1 icef s Wd.^ made dependent on
the promotion of the dir^-Mw

direv^tly , recruited Medical
Officers. it isIS also important to note in

ease Isupna, tnan negulanlsed
Medical Offlcens wane dineoted bo be pno„,oted only on
Shpernumehany posts and no promotion would be given to
th ©fTl in i/'-x.isting vacancies which were only to go
to regularly appointed doctors

uuciurs. Thus, in

Dr. P. p. c. Rawani "s ca^^-e romi'i-treguldf posts of promotion are
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to be given to the directly recruited Medical Officers
and similar posts of promotion should be created to
accommodate the regularised Medical officers.

o

0

B.r»,!l,ArJteauels—caM (supra) also the
Hon-ble supreme Court had left the course open to the
Sailways to follow the method in Dr. P. P, c.Rawani s
case if they so liked, , it is also mads clear in

f ,M,A,,iaque s case that "in accordance with the
rules means" the rules of .recruitment and not the

special procedure laid down by the Court. Prior to
-he method of recruitment was othet^wise than by

examination, i„ introduced the
Combined Medical Services Examination for the first
time. Dr.M,A,Hague and others were recruited between

and ,977. They were given three chances for
their selection through the UPSC but they did not
avail of them. Some of those who were appointed wiith
them, however, had availed of the chances and were
appointed as regular direct recruits' and their
seniority was given from the date of their regular
appointment. Although in 1977 the written
examination was introduced but on account of
exigency, the up,sc held two special examinations in
the years ,982 and ,985 based on interviews only and
by relaxing the age limits. In these two special
examinations ,67 doctors were selected and absorbed
Ih the regular cadre. They have also beer, given
seniority from the date of their regular absorption.
In Dr.M,A.Hague's case the applicants failed to
appear in these examinations also or after appearing
in the same had failed.
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'2. Shri Dhawan's contention on limitation .

no merit. After the judgment of the Hon'ble Supreme

Court dated 15. 1 1.1993 in the case of Dr,P.Srinivaslu

several representations were sent by the. affected

applicants of the Association in September, October,

and November, 199A, which were not answered. The

order giving effect to the case of Dr.P.Srinivaslu

and 21 others has radically changed the earlier

seniority position of the applicants vis-a-vis the

earlier seniority list as on 1. 1.1988. There is a

perennial threat of promotional prospects beting

thwarted, every time a promotional vacancy arises.

.Ia.der__Pal Yadav Vs. Union of India. (1985) 2 SCO

648 the Hon'ble Supreme Court held that those who

have not approached the Court and who are similarly

situated will be entitled to similar benefits. Not

confei ring the benefit on the members of the

Association and applicant Dr. C.P.Singh amounts to

hostile discrimination and violates Articles 14 and

, 16 of the Constitution of India. This discrimination

is a cause of action which is perennially present

after the decision in Dr.P.Srinivaslu's case has been

sff.irmed ano implemented by the resporidents

Therefore, the argument on limitation is without any

basis.

as

(gj)

'3. The applicants in the OA before us are

relying on the case of Dr_ P. Sr i n i va s 1»^"upTaj^ As
state above, the Hon'ble Supreme Court upheld this

Court's order dated 18.3.1993 in the case of Union cof

Mi a _a.nd_.. .another Vs. Dr .P. Sr inlvasl ti i f,
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SLP (Civil) No. 10714 of 1993 decided on 15. 1 1.1993;

saying that the CAT had rightly given the benefit of

their adhoc , service towards seniority. The Railways

filed an application for a clarification,

modification and direction. The direct recruit

doctors also intervened in the above case. The

Hon ble Supreme Court held by an order dated

13.5.1994 that no clarification is needed cind

dismissed the petition. The Direct Recruit IDoctors'

Assoclat-ion filed a writ petition No. 445/94 and when

it came for preliminary heari-ng the Hon'ble Supreme

Court dismissed the said writ petition by an order

dated 4.8.94. Ther-eafter Dr. D.P.Pandey and others

moved another writ petition no. 612/94 and by an

ord6?r dated 4.10.1994 the said writ petition was

dismissed. F urther Satish Chandra Agarwalla aind

others filed an SLP against this Court's order in OA

No.1603/87 and this was disposed of by an order of

the Supreme Court dated 1 1 ,4.1997. Their Lordships

noted that this is an identical case where similar

petitions had been dismissed and judicial discipline

requires that this petition should also be dismissed..

On behalf of the Indian Railways AMD Adhoc

Association the prayer is that persons who are placed

similar to that of Dr. P. Srinivaslu have requested

for their refixation of seniority as it was done in

the casci of Or, P. Srinivaslu and 20 other doctors.

14, We are unable to agree with the interveners

or with the responden-ts. We have already noted above

the admonition administered by the Hon'ble Supreme

Court in Shreedharan Kallat's case (supra). We also
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noticed that Dr. M.A.Haque's case was cited and

distinguished in Dr.P.Srinivaslu's case. Thus, we

have only to reiterate the earlier order given on

9. 1 . 1998 by way of a direction to the respondents to

grant the same benefits to the applicants as has been

granted by the Hon'ble Supreme Court and the

respondents in the case of Dr.P.Srinivaslu and

others. It is for the respondents-Railway

administration to take the matter to the Hon'ble

Supreme Court and seek any modification they like..

O
15. We, ^therefore, direct the respondents to

refiy the seniority of Dr.C.P.Singh and similarly

situated persons of the applicant-association as was

done in the case of Dr.P.Srinivaslu and 20 other

doctors. The respondents are ' also directed to

consider the members of the Association for further

promotion to higher grades on the basis of the

revised seniority. Since P. Srinivaslu s case has

been affirmed and reaffirmed, we respectfully are

bound by the said decision and direct accordingly.

The above directions shall be complied with within a

period of three months from the date of receipt of a

copy of this order.

16. The O.A. is allowed

directions. No costs.

with the above

A^'
(IDr.A. Vedavalli)

Wesmber (J)

V
CM. SaftmiB)

Member ( Admiinw)
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