CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

.0.A.No. 1406/96
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New Delhi the the 4th day of December, 1998.

N

HON'BLE SHRI A.V.HARIDASAN; VICE CHAIRMAN

HON'BLE SHRI R.K.AHbOJA, MEMBER{(A).

shri Jitender Pal Singh,

EX. Constable(1821/W),

Son of Shri Dharamvir Singh,

Village Nasirpur: PO Haldor, - o

District Bijnaur(UP). . _ , ..Applicant

(By Shri Shyam Babu)

(By Shri Rajinder Panditafo

HON'BLE SHRI'A:V.HARIDASAN, VICE CHAIRMAN: -

'

_VS. ¢

Additional Deputy commissioner of Police,
(West District). '
p.S.Rajauri Garden,

(- New Delhi. '

Additional-Commissioner of Police,

(Southern Range).

police- Headquarters;

I.P.Estatey ,

New Delhi. * - , o . .Respondents

R D ER

The dpplicant Jitender Pal singh was dismissed

from service by order dated 9.11.92 by the disciplinary

authority without holding an enquiry invoking the

~

provisions of Article 311(2) (b) of the Constitution on the

allegation that he has involved 1in some grave misconduct. .

In appeal that dismissal . was . set aside and the
disciplinary authority was directéd to hold a regular
departmental enquiry against the applicant. Pursuant

thereto, respondent No.l ordered a departmental enqguiry

against the applicant. The applicant was served with a
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summary of

'mercileésly beat Sri Kanhya Lal who was.having '£:

"
.

allegations(Annexure-E) which reads as followss
.

(RS

It ‘has béen alleged agdinst. vou(constable of

Jitender Pal Singh No.1323/W and constable Ashok

Kumar No.826/W) that while posted at P.S. Hari
Nagar on 24.10.92 + spotted one Dharam Pal s/o
Sh.Uttam Chand R/o J-17 Beri Wala Bagh, Tihar
v1llage and questioned him as Eo why he was
mov1ng about at this t1me of the night. There
after you - (constable Jitender Pal Singhr
No.1323/W) posing as SHO and constable Ashok -
Kumar No.826/W posing as SI Saini, the.
Division Officer, threatened Dharaﬁpal that he
would be . arrested under Arms Act for loiteriﬁg
about  in the area. - Both of vyou (constable
jitender Pal .No.1323/W and Const. Ashok Kumar
826/W) beat Dharam Pal mercilessly and extorted

. Rs8.2960/- from him for leaving. him scot free

who reported "the matter to the P.S.Hari Nagar on
27.10.92 and was +got medically examined from
DDU Hospital. Similarly on 24.10.92 itself at
about 2 AM- you (constable- Ji&énder Pal Singh
1323/w and conétable_ Aéhok Kumar 826/W) while

being off duty entered the premises of Diplomat
furnitures,;, C-8 Manak Vihar Extn. New Delhi and

drinké with. hls friends and playlng cards in

.. the premlses of factory.After t_hreatenlng them you

searched . thelr pockets and snatched Rs.1800/-
from their pockets. On the same night 1li.e.
24.10.92 ‘.at  about 2.30 'A.M.  both of you-

(constable Jitender Pal- and constable Ashok

Kumar) entered the house of one Sh.Uma Shanker
R/o 338-B village Tihar under the hlnfluence of
liguor, while .Uma Shanker and his brothers were
ﬁaving their means. After threatening them
you(Const. Jitender Pai No.1§23/w and constf
Ashok Kumar é?G/W) snatched his watch ,and purse

. containing Rs.500/-. The complalnt of umé,

Shanker R/o 338-B village Tihar and Kanhya Lal

-.R/o C-8 manak Vihar were received 9F-P.S.Hapi-



: JR—— P T T Dol T el el ot T
~ B N s prop—— ” e it 1 T T Ty T ime_ sl e S TR L ETIT e Tl sy s TR T T T ST e o g mTT et R M wEr L it Py B b Rt~
EELTIC. D T T e i e T e TR i 3 T e Tt !

' : B B .
;3 ' _ ' ' ' \bx )
Qf Nagar on 26.10.92 in this regard. -
s ' . . _
the above act on - your paft (constable
i Jitender, Pal No.1323/W * New No.1821/W and

constable’ Ashok Kumar No.B26/W New NQ.1822/W)
. ‘ 7 amounts ‘to gross misconduct which rerider vyou
| liable for departmental action lunder section 21

of the Delhi Police Act,l978.6

After examining nine prosecution witnesses _the enquiry
" officer framed a charge against the applicant which reads a$S

follows:

" I Yashwant Singh, Inspecfor,SHO Police Station
. ’ Kirti Nagar, New Delhi, charge you constable
Jitender Pal Singh No. 1323/W(now 1821 /W) and
‘ . constable Ashok Kumar No.826yw (now 1822/W)
while posted at P.S. Hari Nagar committed the
following acts.of misconduct on the night dated
24.10.92:

1. That you stopped one-Dharampal s/o Sh. Uttan
" Chand r/6 J 17, Beri Wala Bagh'near village Tihar
and deprived him of Rs.2960/- on the threat to
implicate him in the recovery of a knife case.
2. That yduq entefed the premises ’of Dipleomat
- . furniture Manak Vihar, gave beatings to Kanahivya
® - . Lal, Padam Singh and Durga with the dandas while
' they were 'playing cards and debrived them of
Rs.1800/-. '

/

3. That you entered thelhdﬁag of Uma Shankar in
village Tihar Delhi, in- drunken condition,
threatened’ him and his famiiyimemberé with dire
.consequences and took away his watch and purse
containing Rs.500/-. ’

The above acts amount . to gross miséonduct ‘
negligence and dereliction in, the discharge of’
official duties rendering vyou both 1liable ‘for

punishment under Section 21, Delhi Police Act."

TFe_ applicant ,denjed | the .charge and filed a defence

stdtement ‘on 26.3.95. The engquiry officer, however,

. s
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submitted a report finding the applicant guilty: e
Deputy Commissioner of Police, West District gave a copy of
the enqdiry' report : solioiting ‘ his" explanation. The
applicant submitted ,his .explanationv . H0wever,‘ the
respondent No.l accepting the report of the enquiry officer
issued the impugned order dated 3.11. 95(Annexure -A) holding
the appllcant guilty of the charge and dism1581ng him from
service. " The .appeal submitted by the applicant was

dismissed by the respondent No.2 the appellate authority by

the 1mpugned order dated 9. 5 96(Annexure -B). The applicant

being aggrieved ‘ by these orders has filed this
application challenging these orders on various grounds.

The applicant has alleged that the show-cause notice dated

'23rd June, 1995 was issued by the Deputy Commissioner of

Police and a repl& to that was also summttaibyﬁum, The
1mpugned order has been passed by the Additional Deputy
Commissioner of Police, West District and this is irregular
in procedure. lt nas been further alleged.that there is no
sufficient ' evidence to hold = the applicant guilty and
that the finding of the enqhiry officer which have.been
accepted by the disoiplinary authority and affirmed Dby
the appellate authority that he is guiltyfis perverse.

The applicant _has further contended that he has been

-prejudiced in his defence because'the enquiry officer has

placed reliance on a preliminary enquiry report and has

examined the officer who conducted the preliminary enquiry

Sri Ved Pal Rana as PW 8 without supplying © to him a copy of .

+the preliminary enquiry report thereby disabling him from

cross—-examining the witnesses and this has resulted in

gross injustice to him and is. also: opposed to the

.provisions of sub—rule.(3) of Rule 15 of the Delhi Police

_Punishment<and Appeal Rules. The applicant further alleges

.-\ !

a




P

.o

(9,

o
/

that as no opinion has been formed in accordance wifh

4

Rule 8(a) of the Delhi Police Punishment and Appeal Rules

that the applicant had committed a grave misconduct, the

~

penalty of dismissal from service is unsustainable.

2. o . The respondents in their reply statement contend’

that both the Deputy Commissioner of Police as also the
Additional Deputy Commissioner of Police being competent
authority to impqse.the penalty of dismissal from service

on the applicantb the contention raised regarding the

\ .
competence , has no force . They contend that the case of

the applicant that fhfs is a case of no evidence is not
correct for Kanhya Lal and some of the other witnesses
examined 1in supbort of the charge . have. identified the
applicant and given evidence implicating him though some
of the witnesses - had féiled to identify thé applicant.

Regarding the viblation of Rule 15(3) of the Delhi Police

Punishment and Appeal Rules - pleaded, by the. applicant in

this application, the respondents contend that what was
conducted by PW 8 is not a preliminary enquiry but a fact

finding enquiry and that the enquiry authority is empowered

to bring in any relevant material from the preliminary
gnquiry if that was found to be relevant. The enquir§
having -Seen held . 1in conformity with the rules and the
penalfy imposed on ‘the abplicant 4 being deser;iné the

application is only to be dismissed, contend the
respondents.
3. We have given our anxious consideration to the

facts and circumstances brought out in the pleadings and

"~evidence and have /heard the learned counsel appearing

for the parties 'at  considerable length.

v
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The contention of‘the applicant that there is a tofal
dearth of evidence on the basis that two of the

complainants have failed to identify him, cannot be accepted
as Kanhya Lal one of the complainants has identified the
applicant and given evidence of his involvement in the
offences. Howevep, we find that PW 8 Ved Prakash who
conducted the enquiry was examined in the proceedings and
the report submitted by him was marked as an exhibit. It is
not d&sputéd thag a copy of the feport of the preliminary

enquiry was noti supplied to the applicant and -that the

applicant therefore did not cross-examine PW 8. The

'

introduction of the preliminary enquiry report and the -

examination of PW 8 withéut givind the applicant a copy
of the enquiry report has caused substantial prejudice to

the épplicant in his defence and the procedure adopted is

opposed to the provisions of sub-rule (3) of Rule 15 of the"

 Delhi Police ‘Punishment and Appeal Rules, argued the learned

counsel. Learned , counsel invited our attention to a
decision of this Bench\pf the Tribﬁnal in Jai Singh vs,
Delhi Administration and others (0.A.No.1788/1991 decided
on 31 August,1995) in which it was held that the

preliminary enguiry report having\been admitted in ev1dence

L

" by the enquiry offlcer without glVlng a copy thereof to the

charged official, vitiated the proceedings. Learned
counsel of the respondents argued that sub rule(3) of Rule
15 of the Delhi Police Punishment and Appeal Rules enables

the enquiry- authority to bring on record of the eﬁquiry

any material f*om the file of the preliminary enguiry and

that as the applicant had an opportunity to cross-examine
the official who held the preliminary enquiry no prejudice

has been caused to him and that therefore the argument based
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unable to accept this argument. . That a ,preliminary’

enquiry has been held and a repq}t thereof Has been
admitted in evidence ‘at the enquiry by examination of the
official who held the enquiry are not in dispﬁte.l Sub-
rule 3 of Rule,lg of the‘DelhilPélice'Punishment and Appeal
Ruleé/ ofcoursg .enable the ‘enquiry éuthbpity to\bring on
regorQ»ééy materiai from the pFeliminary enquiry'but it
provides that before bringing shch_matefi@l on record of
the enquiry, a copy thereof Ehoulq be supplied’ to the

charged official. This requirement has not been met in this

case,.The érgument of the learned counsel of the applicant

'that on account of noh-suppiy of a copy of the preliminary

'report the appllcant was disabled from crdss-examining . the

official who conducted the preliminary enguiry and that
this has prejudiced the defence of the applicanﬁ has
considerable force. We therefore hold that the proceedings

of the enquiry is vitiated for non-compliance. with the

'prov1slons of sub- rule 3 of Rule 15 of the Delhi Police

Punlshment and Appeal Rules. Slnce.the enquiry offlcer has

committed a grave error in rélying on the preliminaﬁy
enquiry report without giving a copy of the preliminary
enquiry.report to the applicant to enable him to cross-
examine the- PW 8 properly, the proceedlngs stand v1t1ated.
Therefore, the 1mpugne§l order (Annexure-A) based on that
enquiry-réport ahq the finding as also the appellate'ordEr

are liable to be set aside.

4. In view of the course that we are taking, we are
1 . | .
not going ‘into the other rival contentions in this

application.
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5. " In the result, in view of what is stated above,
the application is allowed in part.: The impugned orders

L}

N ) : o
are set aside. However the respondents shall recommence the

enquiry, supplying ' a copy of. the. preliminary enquiry
report to -the applicant and thereafter recalling PW 8

and allowing the applicant to cross-examine him and then

pass a fresh order in accordance withlaw - in the

departmental proceedings. To enable the :espoﬁdents to do
Y . - 4
so, we direct that the applicant shall be deemed to be

‘under suspension from the date of his removal from service.
‘We also direct that the directions as aforesaid shail be

‘complied with = within a period of four months from the date

of'receipt of ‘a copy of this -judgment. There is no order as
to costs. -
‘ \
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R.K.AHSOJIA A.V.HARFDASAN

yB‘R’(A) ‘ , VICE CHAIRMAN
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