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(By Advocate: Shri Rajinder Pandita)

ORDER

S.R. ADIGE- VC (A)

App 1 i cani.

Respondent s

% Appl icant impugns the discipl inary

authority s order dated 1.12.93 (Annexure A-1); the

order on the appeal dated 20.10.94 (Annexure A-2);

revisional authority's order dated 17.10.95 (Annexure

A-4 ) .

2- Appl icant was proceeded against

departmenta1 1y vide order dated 9.10.92 (Annexure

A-6) on the al legation thai he had remained wi lful ly
and unauthorised I y absent from duty from 14-.. 1 .92 to

0^
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V 21.492 'ana earl ier from 26.12.91 to 13.1.92. In

thai order dated 9.10.92 it was further stated that

even earl ier, appi i can t had rema i ned wi lful ly and

unauthorised1y absent from duty on 28 different

occasions during his entire career which showed that

he was a habitual absentee and an incorrigible type

of person.

3. The E.G. in h is f»ndings dated 6.8.93

held the charge as proved.

^  copy of the E.O's findings was

forwarded to appl icant for representation, if any

vide Memo dated 19.8.93 (Annexure A-5.).

5. App1 i cant subm i t ted h i s represent at i on on

8.9.93. He was also given a personal hearing on

1 .l2.9j oy tne oiscipl inary authority, who thereupon

after going through the materials on record. agreed

with the c.O s findings and by impugned order dated

t .12.93 oismisseo appl icant f rom serv i ce.

6. A appl icant fi led an appeal on 27.1.94

which was rejected by order dated 20.10.94 as being

time barred. His revision petition was also rejected

by order dated 17.10.95 giving rise to the present

0. A.

a.
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7, The first ground taken is thai the oVder

of dismissal is i I legal in the absence of any

specific findings of gross misconduct. It is now

wel l settled in the CAT. Ful l (Principal) Bench order-

dated 28.7.99 in O.A. No. 139/92 Virender Kumar Vs.

Commissioner of Pol ice & Others and connected cases,

that the discipl inary authority is not required to

record a spec ific finding that the oei i nquen t is

gui lty of grave misconduct rendering him unfit for

poI ice service before passing the punishment of

dismissal from service, in terms of Rule 8(a) Delhi

Pol ice (Punishment & Appeal) Rules and it is

sufficient if the order indicate^that the mandate of

the statutory provisions were borne on mind by the

discipl inary authority whi le passing the dismissal,

order. In the present case, a bare perusal of the

discipl inary authority's order makes i t abundan tIy

clear that the aforesaid mandate was kept squarely in

mind by the discipl inary authority. Hence triis

ground fa i 1s.

8. The next ground taken is that the order

of dismissal was passed by an incompetent authority

in as much as appl icant at the relevant time was

working in Security Branch and should have been

awarded Ltol penalty by the DCP (Security).

Respondents have denied this contention in the

cor respond i ng Para of trieir rep I ̂  po i n i i ng out that

app i i cant was posted in Secur ity Uni t only

temporari ly for per-^forming PSO duties, and DCP 9th

Batal 1 ion has always been authorised to take

discipl inary action against pol ice personnel posted



in 9th Batai I ion and temporari ly performing duty in

Security Unit. There is no denial to this specific

assertion in any rejoinder fi led by appl icant. Hence

this ground also fai Is.

9. The next ground taken is that the

DiscipI inary Autnorixy s order is a non—speaking

order. A perusal ot the aforesaid order makes it

clear that the discipl inary authority has agreed with

tne findings of the E.O. and rejected the

^  appl icant s pleas. This cannot be stated to be a

non-speaking order. Hence this ground is also

re jected.

10. The next ground taken is that the

al leged suspension period as period not spent on duty

IS i l legal as appl icant was not placed on suspension.

If appi icant was not placed on suspension, he can

have no grievance if in the impugned order it was

mentioned that the suspension period would be treated

as nox spent on duty. This cannot be made a ground

to chal lenge the discipl inary authority's order as a

who Ie.

11 - It has next been contended that the

discipl inary authori ty had he Id appI icant to be a

habitual absentee and an incorrigible person on the

oasis of 26 previous absences, but according to the

evidence, the record upto 1990 was destroyed and as

such the same could not be proved and at the time of

ihe D.E. the number of proved absences came only to

9  which had already been regularised by grant of
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leave due, and, therefore, this regularised period

could not be taken into account whi le holding

appl icant to be a habitual absentee and/or an

incorrigible person. The 28 absences relaete to the ^

period after 1990 and not before and hence the

non-avai labi l ity of the records upto 1990 does not

make any difference. Furthermore, even tf al l these

absences were regularised by grant of the appropriate

leave due, it indicates habituai absenteeism of an

incorrigible type.

12. The next ground taken is that the

d i sc i pI i nary aut nor i t y t rave I Ied oeyond t he recoro of

the enquiry and took extraneous factors to observe

that appI icant was an habitual absentee, but this

ground has no merit, when the memo of al legations

itself clearly al leges that appl icant is a habitual

absentee and an incorrigible type of person.

13. The next ground taken is that the conduct

of the D.E. ex—parte was in violation of Rule 16(1>

and 18 Delhi Pol ice (P&A) Rules. The E.O's report

makes clear the efforts made by respondents to get

appl icant to participate in the enquiry. Permission

of the competent authority was also taken to proceed

with the D.E. ex-parte in view ot appl icant s

non-participation. Hence this ground also fai ls.

14.. The next ground taken is that the

discipl inary authority acted i l legal ly by not

considering appl icant's medical record. Such a

medical record may have been relevant. if appl icant

had fi led a proper appl ication for leave aiong

with it. There is not a single averment xo the
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erT<icx thai appi icant submitted an appl ication for

leave for the relevant period. No Government

employee much less an employee of a discipl ined,

uniformed force l ike the Pol ice can claim leave as of

right ano choose to stay away from duty, without

applying for leave, even if i t is on account of

i  i i ness.

15. The ground that the E.O's report is

based on no evidence is quite baseless in view of

appl icant's absence even during the departmental

proceedings compel l ing the E.G. to proceed ex-parte.

16. The chal lenge to the revision order on

the ground of not being a speaking order is l ikewise

rejected as the order is indeed a speaking order. We

have already seen that i t was not necessary for the

concerned authorities to record a specific finding

tnat tne oei i nquen t was gu i I ty of grave mi sconduct

ano it IS sufficient in the order indicates that the

mandate of Rule 6(a) Delhi Pol ice (P&A) Rules was

borne in mind whi le passing the dismissal order. in

the present case the revision authority's order amply

demonstrate! that the aforesaid mandate was kept

squarely in mind whi le passing the order. Hence this

ground a I so fai Is.
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15. Sn the result the O.A. warrants no

interference. It is dismissed. Mo costs.

I\-
A. Vedavat
Member (J.)
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