PRINCIPAL BENCH H
NEW DELHI. <>/

O.A./Txky No 1285/1996

CENTRAL ADMINISTRATIVE TRIBUNAL q////

Deciaed on: é; ) ?Y

s

Hoshiyar Singh - <....Applicant(s)

(By 0%4 Mrs. 'Meera Chhibber Advocate)

Versus

U.0.I. & Others «+...Respondent(s)

(By Shri M.K. Gupta Advocate)

CORAM:

THE HON'BLE SHRI K. MUTHUKUMAR, MEMBER (A)

THE HON'BLE SHRI

1. Whether to be referred to the Reporter or ‘Hag
not? ' '
2. Whether to be circulated to the other Benches

of the Tribunal?

(K. MUTHUKUMAR)
MEMBER (A)
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CENTRAL ADMINISTRATIVE TRIBUNAL , PRINCIPAL ELENCH

.r\"

0.A. No. 1285 of 1996
Yol
New Delhi this the é day of March, 1998
A HON ' BLE MR. K. MUTHUKUMAR, MEMBER (A)

Hoshivar $Singh

s/0 Shri Fateh Singh,

R/0 Sector-1, Jhuggl NO.426,

Or. Ambedkar Basti, R.K. Puram,

New Delhi. - LBppl icant

By Advocate Mrs. Meera Chhibber.
Ve aies

1. Union of India
: through Secretary.,
Ministry of Telecommunication,
Department of Telecommunication,
New Delhi.

2. Director General,
Posts and Talegraphs,
Dak Ehawar,
Naw Delhi.

3. Sr. Superintendent,
' Alr Mail Stg. N,
Mew Delhi-110 @21.

4. In—-chargs Set 11
c/o Office of the Superintendent,
Falam TMO, ‘ .
New Delhi. : - . WRespondents
By Advocate Shri M.K. Gupta. .
AR

. Applicant _is aggrieved‘ over the oral

termination of his service as castal labourer in violation

of the Scheme for regularisation of casual labourers as

well as Section 25 of the Industrial Disputes Act, 1947.
Applicant waé engaged as a Seasonal Waterman under the
respondehts, i.e., under thé Alrmal Sorﬁing Division fran
11.6.1993 to 28.8.93 andr thereafer at Palam TMO from

15.10.1993. The applicant avers that he has beern working
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J confinuously at the::aforesaid station as Safaiwala\ and
that hepﬁas made to. work in two shifts for which he  was
'paizﬁﬁs.35/~ per shift. \He worked in this manner from
"15u1®_1993»tp ?-511996- Although the regpondent$ macks  him
'work in both the shifts in . two sets. they started the
' : practlce of cutting their = reciepts for payment in some
other s name on some of the days and when thié " was
A objeéted to by the applicant,' the respondents orally
}éstﬁainpd him | from attending to- his work and was
C)thereafter disengaged w1th effecf From 7.5.1996. The
applicant claims to- have completed 24 daya in a year
cpntinuously‘by which service, he is entitled‘ o be
y ;?//?copsideredpfor tempofary astatus as per the Schame
L/va }“épplicable to  the casual labourers employed under i
| respondent¢; “The applicant élleges +hat the work of
Safa;wala as well as of Waterman js still available i the
of%ice,of the respondents but he was denied continuous
?C)engagement and temporary status. He alse alleges that his
services were dlqrontlnued without followlnq_the prpcedure
{ “under Section _25 of the Industrial Disputes Acts, 1947,
He , thereforé,‘ prays that the respondents should be
Li dirpcfed to ngularige the service of the applicant 'ami
-grant lim temporary status a0 that he ~ould be granted

continuity of serv1ce along with uonsequentldl benrfxt*

i 2. '»‘~fﬂ;jRéépohdépt$ in their counter-reply hawve
'averred thaf‘thé‘ appllpant WaS selected for engagenent as
. »ééasonai Watermap_ orn a4 purely temporary and ad ho»n basls
for 5 Hpurs per day for a period of 89 days from 1 6., 'lo

28.8.93 after which his engagemant,  was terminated.

Thereafter, he was aga in eHnged at the Palam THMO amﬁ a
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contingent staff as a ‘Dihari Safaiwala at the rate of
Rg.?fw{ﬁer hour. He - was engaged by the'Inmhargm in  two
differént sets on each.day for 5 hours in each set. It
was stated that the applicant was neither 4an approved
Dihafi Mazdoor nor cé$ua1 labourer under the respondents
and he was engaged as an unapproved Dihari Mazdaeor  on
voucher /contingent basis as and when the work was
avialable. 1In Qiew of the angagemant bf thea applicard: as
(Dapproved outsider safaiwala purely as contingent staff
as and whén—required and was paid on voucher basis at the
rate of Rs.7/-per. hour. He was nelither a partwtime staff

hor a casual labourer and, therafore, the questiorn  of
e - ‘

e .
/" termination of his services did not arise. The

respondents deny that the resceipt for the paymert for the

hours of work for which the applicant was engaged was cut

in someone else’s name, as alleged by him. They also aver

. that he was not. engaged in any post of & hours on regular

basis. For a few dave he was engaged in  two i Ffarant
sets as péftwtime safaiwala for 5 hours in each set. They
also maintain that Annexure P-I1 relied uport by the
applicant showing him as an approvedlbut$ider safaiwala
was wrongiy jessued as . the applicant was ot at; all o an
approved hand but was only snagaged on voucher$fcontingent

basis for % hours. In the light of this, the rasponciants

maintain that the applicant is not covered for grant of

temporary status under the Scheme in operation under U

respondents. The respondents, howawver, submit that the

applicant can be given part time work as and  when
\

available on voucher basis for 5 hours per  day. His

representation for continuing his engagement as e Forsr, 15
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b ogtill under consideration of the respondents. In regard

grant of temporary status,. . the respondents submit that
only full time - approved casual labourers working for 8

I hours per day and fulfilling certain conditions and who
1

L were emploved before 1.19.1991, could be consicered For
.

. temporary status as per the Scheme of the Department. &
i -the applicant 1is not covered under the abovea Sehumme, s
quesﬂ:bn of granmt of temporary status doss not  arise.

o having been

F el

There was no guestion of treating his serwv

terminated within the meaning of Industrial Disputes Act,

1947, as there was no retrenchment in this case. Tiee
~ .
Cespondents, howaver, maintain that the applicant can be

engaged as before’'as and when required by tham in the sets

of palam TMD, i.e.,  he can be engaged as an unapproved '

Dikari safaiwala, 1i.e., post aof 5 hours in a seit  on

contieﬁent wvoucher basis.

3. I have heard the learned counsel for the

vparties and have perused the record.

v

4., The counsel for the applicant strongly ralies

on the Full Bench ~Judgment in Sakkubail and N.d. ey

-4 ———

four others.. Full. . Bench. .. .Juddgnents volume IIX 'maqa 2o,

wherein it was held. that tihe benefit of the Schems,

PR PP

ramely ., Casual Labourers (Grant of Temporary Status ared

Regularisation) Scheme under the responderts was also

P S

applicable to the Part-Tima casual labourers a8 Was
decided by the Ernakulam Bench of the Tribunal. Counsel

N , . o _ A
to the cortention of the . applicant that he 1s entitled for

Vs, The Secretary.. Ministry of Communications et oAk

/
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for the applicant strenuously argued that the applicant

S - ' e .. . .
was subjected to some sort of victimisation rnasmuch s, e

protested against the malpractice of the respondaents in

engaging him for 1e hours  at a streteh but giving the

- pPayment. receipt only for S hours in somebody else s name

The counsel argued that the fact remained that thes

" dpplicant had been cortinuously working for 1o hours since

OCtober,‘1993, but the ﬁespondentg had unjuatifimbly
deﬂied'fhe applicant s rightful claim for being treated as

regular casual employvee and for conferment of temporary

status under thev Schame. The counsel relied on the Apenc

Court judgmant in Jagrit Mazdoor Union.(reqd~)'and others

VS MQhﬁnﬁganwwIﬁl@phgngwmiggm ..... Ltd, .. 1990 (Supp).  Supreme

Court Cases padge 113. I have seen this case énd the facts
and Qircumstanceg in this case are quite different. Thhs
relates to tﬁe éase of Reserve Trained MPool Telephone
Operatoré for absorption as regular emplovees. In ohis
case the claim aroée fér thelir regularisation on ﬁar with
the Scheme for grant of temporary status - il

regularisation scheme of casual labourers under the

department. In the pPresant case it has been spemifimally

denied by the respondents that the applicant was aver

- treated even as 4 casual labourer but was only breatscd as

umapproved Dibhari Labourer on contingent voucher basis at

thekréte of Rs.5/~ per day althbugh'he might have bween

. éﬁgééed in two shifts and was paid also on  this basis.

This does not make him a regular casual  lasbourer. %
regards the reliahce of the counsel on Sukkubai (Supra),
the counsel for..thé respondgnts brought: to my rotice that

the Full Bernch view was not upheld by thes Apex Court in

v




Civii Appeal NO. 3®®wﬁ®1 of 1994 and by order dated April

.

S, 1997, the Apex Court held that the Tribunal was nots

correct in coming to the conclusion that the Scheme for

conferring temporary status | is also applicable - to
i) ’ '
part-Time casual labourers. Quite apart from the above

deoi$ion, the respondants do not even admit that the

applicant was & part-Time casual labourer. All +hat they
contend that the applicant was an unapproved Oithairi
labourer pald on cohtingehtfvoucher basis. Even aésuming
that ﬁhe‘applicant . was engaged as a causal laboursr O &
part-time basis in two sets af 5 hours each, that does not
make him a full time'cagual labourar. Thus, while o the
one Hand the contentibn of the applicant that he ig a part
fime casual labourer is itgélf rightly disputed by the
respondents, the question of treating him  as being
eligible for remporary status in the ratin of the ull
Benchvof the Tribunal in Sakkubal {(Supra), doss rot arise

in the light of the Ape Court’s order 1in this case.

5. Irn  the light of.the above, this application

has no merit.

6. _ However; respondents submit that =~ thes
dpplicant can even now be engaged an an unagprovd O il

_Safaiwala as and when required. In view of this, the

. application is disposed of with the direction To the

respondents to consider reengagement of the applicant  on’

the above basis as and when work is required and also

\

consider his engagement as a casual labourer - full-time
or part-time, subject to the work being available. in
AY
b .




\p#eference to outsiders and freshers for such engagement.

- There shall be no. order as to costs.

(K. THUKUMAR )
MEMBER (A){

Rakesh




