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being challengad.

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A.NO, 132/96

Hon'ble Shri R.K.Ahooja, Member(A)
New Dalhi, this 2%k day of August, 1996

1¢ Shri Amitabh Kumar
s/e Shri Ambika Prasad
working as Lo D.C. in '
Cabinat Secratariat B
NEW DELHI ' . .
‘r/o at Sector = I11/1075
R.K.Putam
NEW DELHI.

2, Shri Ambika Prasad -

s/o Shri Gopi Nath : , :

retirad as Section Officer ' \
from Cabinat Sacretariat \

NEW DELRI

r/o Sector-111/1075

ReKsPuram ) C .

NEW DELHI. : see Applicants

(By Shri B.Krishan, Advecats)
Varsus.
1 Diractor of Estates
Directorats of Estates
4th Floor 'C' Uing
Nirman Bhawan
NEW DELHI,
2. Tha Estata 0fficer
Directorate of E&states
4th Floor 'B' Wing -
Nirman Bhawan .
NEW DELHI. . ' . ess Raspondents

(By Shri Ms. Apatna Bhatt, Advocate)

0 RDE R
Hon'ble Shri R.K.Ahooja, Mambar(A)
- In this application, the sviction order datad
14.12;19§3-passed by the Estata Officer under |
césehNo.EC/zss/aDN/LI1793 TC directing the applicants

'to vacate the quarter No.1075, Sector-III, R.K.Puram;

New Dalhi and the lavy of damage rant in respsct of

the sams premises on account of overétay are
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2,°  The facts of the Case in briaf are that the

Applicant No.2, Shri Ambika Prasad ratirad from

the post of Section Ufficar in the Cabinst Sacretariat
Wedefo 2B42,1987. His song Shri Ambtabh Kumar,
Applicant No.1 sscured an appointmant as Lower
Division Clstk(LDC) in the same office i.e. Cabinst
Sgcratariat weasf. 25.2,1987, The Government
accommodation allotted to‘npplicént Noe2 balongé to
Typa~C whila Applicant Ne,1;uas antitled to allotment
of only Type-B accommodation. The GCase of the |
applicants' is that Applicant N§.1 was entitled for
ad=-hec out of turn éllatment for Type-8 since he v
fulfilld all the conditions prescribed for such

an alletment on tha ratirement of his Pather .and the
applicants uérg entitlad for retaining the existing
Govarnmant rasidanca,till such time the alternativs
ona was allatted to- the Applicant No.1 on payment

of licencs fee onh normal terms. The grievanca of tha

.applicants is that though.Applicant Noe.1?1 applied

for allotmeént of Typa-B accommodation, in the
preaéribad form and complets in all raspacts vide his
application datad 1.3,1987 immediately on ratirament
of his father and the same was duly forwarded to the
Respondant Na;1 by tha cancerned administrafive
authority, no actioh thereoﬁ was takenluntil,a
clarification was sought vide latter datad 3.1.1991
(Annaxura Ad). Tha Applicant Noe.1 promptly ractified
the discrepency on 20.2.1991, but the Raspdndant Noe1
nevérthlass, continued to send reminders vide
latters dated 22.11.1991, 3.1.1992, 25.2.1992 and
104841993. The Applicant No.1 also continued to send
clarification till his reply dated 23.B.1933 was takan
nota of by the Raspondent No.1j only thersaftar, a
Contdecsee3/=
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sanction was accorded for allotmant of Type-8B

‘accommodation in ths aname o f Applicaht No. 1 but

a condition was imposad that damage rent at the

- rate of Rs.928/- per month should ba first |

deposited bafore possession lattar could be handad
ovar. HRespondant No.2 alsg sarved a notica datad ¥, s,
7101993 upon the applicants to show~Causs as to
why an eviction ordesr should not be passad against:
thems This uas also replied to on 25.10.1993 but

wi thout considering the said reply of thé applicant,
the impugnad eviction ordgr datad 14.12.1993 uas
passed (ﬁnnéque A13). The applicants tharsaftar
filed an Original Application No.2735/93 befora this
Tribunal and also. obtained an interim order to
Continue in the present rasidenca. Simultaneausly,
the applicants also approached higher authority

for. 1nterVent;on and on their assurance of a
favourable action, they withdrew thea éforasaid

0A which was disposed of vide order datad 23.5., 1995
with liberty to challengae if any final order is

passaed and or if thefe is any existing order for

- payment of any amount of damages. This assurancs

,of the higher authority resulted in the allotment

of Type-B8 accommodation vida respondants' letter
datad 1.7.1994, on the condition alrsady mentioned
that the arrears of rent if any on account of the
presant quarter will ba racovared in advanba in
lumpsum. The applicants submittad a reprasantation,
ragarding this condition stating that thay uare not
liable to pay any damage rent as Applicant Noe1 had
not been allotted the alternative accommodation to
which ha was antitled,; as alsoc bacausa &pplicant No.1

was holding a job which antitled him to rent frea
Cﬂntd. e se 04/"
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accommodation from the data of his initial appointmant.
Tha dacision to allot Typ2-B accommodation resul ted

in the offar dated 22.8.1994 of Auartar No.51, Sectsr

=IX, ReKoePuram, Neuw Oalhi. But as the appliCQHts

did not comply with the demand of arrears of rent

to the axtent of Rs.1,01,145/~ the occupation

slip was not issuesde. Tha applicants followad up

with a numbar of reprasantations batwagn 15.9.1994

to 13.7.1995, The reSponﬁants thareafter allottsd

anothar Type=-B aCcommodation baaring No.439 in

Sactor=VIII, R.K.Puram vids their letter dated
1601141995 though with a ravised demand of Rs.1,34,365/-

towards the arrears of rant. This lad to further

raprasantations by the applicants and also an interviau

with th2 Minister-in-charga for his intervention.

Despite this, the damand of arrsars of rant was

incrsassed to Rs.1,39,682/~ while alloting another

accommodation No.287 in Sector=V of R.K.Puram.

The applicants state that this time thay filad

another reprasantation dated S.1.1996 uith the

requast that the damand of damaga rant may not ba

insistad upon and instead, whataver was legally

racovarable may ba allousd to be paid in easy

instalmantse. Tha applicants stats that instead

of considering ths rapresantation, the raspondents

thrsatanad th;t'in Case the prasant accommodation

is not vacatady; the applicant shall bs svictad by

. use of force and no furthar allotment shall ba mads.
Th2 respondants havs allagad that the applicants

are being discriminated as a number of similarly

placed Govarnment employeas hava bsen allatted 

alternativa accommodation without charging sven a singls

paisa on account of damage rant. They also plead

ContdOOOO'o 5/-
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that as Applicant Nos 1 is eﬁtitled for rant fras

accommodation, he is not liable to pay avan the
normal rate of licence fsz for the axisting accommo-

dation. It is also pleaded that the applicants ara

entitled to ratain the existing accommodation on

normal rent in terms of Office Memorandum (OM) datsd
010541981 read with OM dated 9.11.1987 of the
respondants and that, avan othsfuigs, the Estate
foicar could not undartaké the assasment of tha
damage rent without following tha dus procass of

lau under the Public Premisss Act, 1971 (hzrainafter
called the.PP Acﬁ). The applicants, therefore, seak
a direction to the respondants to allet a Typa-8
éccemmodation-in favour of Applicant No.1 and to
quash the demand for damaga rent in respect of the
pravious residance and also to quash tha aviction

ordars datad 14.12.1993,

3. fhe respeond=nts controvart the abova allegations.
Thay state that the allotment 6f ths existing guarter
was cancalléd aftar allowing the concassional psriod

of,four months prascribad undar the rulas. The

'application of.ApplicaQt No.1 for ad-hac allotmant

‘for Typa=-8 accommodation was not proparly verifiad,

by the applicant and the sams was raturnad an
02011991 and though it was folldwad by variaus

remindefs, the application was finally.receiyad by .

-tha depattmeﬁt in the proper form only on 18.2.1994.

" This was follewed by various allotments of Typ=2-B

accommodation to which th2 raspondents hava referrad.
It is the casa.of the respondants that tha applicénts
Contdesss '6/"‘
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aTe unauthorisad occupants of the existihg’residanca
and as such thay '‘ara liable to pay the damags Tente.
The raspondants have daniad that the applicants
have bsan dﬁscriminatad-in Comparison uith,the
similarly situated othar Government smployses since
the casas of those cited by the_applicantg'are
stated to be of different nature. It is also
cﬁntended‘that the aviction order passad aftar issus
aé a notice is legal and is in arder. As_regards tha
calculation of-damageﬁ rant it is claimsd can be

done by ths department and the Estats Officer comes |

into tha picture only if the racovary procaedings are

‘initiateds

40 . 1 hava heard the.argumants oF'the learnad
counsel on zither sida. Learnad counsal for the
applicants in his argumant, has reiterated at lengtﬁ
the pleadings of the applicants. Ha also argued
that the concession of ad-hoc allotmant to the
depandents was a concassion by way of a walPare m2asure,
and dhere the dspendent was enﬁitled to the same
category, the sxisting ailotmént could be regularisad
otherwiss an alternative ad-hbq aliotmant of the
entitled category was to bs mada. He submitted that

if thare was a delay on the part of the concarned

' authoritia®, in making thz alternative allotment,

to tha eligibla relative of the ratireas official,

for no fault of ths originél allottee or his felativé,
then clearly the retired officar was antitled to -
hold on to/the praviously allotted accommodation
sinca, otherwise, the welfare measurs would loss

its vary objectiva and bzcoma meaningless. He

submitted that such tstention%accupation could

Contd. TR 07/-
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not be ragardéd as unauthorisad, The learnad

counszl for the applicants relied on the'Judgment

of this Tribunal in Q0¢AsNo,413/94 (Shri R.P.Sharmg

Vs, Union of India) and said that tha prasant cass

was also squarsly covarad by that Judgmant aqd thas
applicants in the present casa should also be
charged normal licance faz for the period of
ovarstay. He further argued that as per the
Govermment of India ordars undar SR=317-8 quoted
in Suamy's Fundamantal Rules (Edition.No.12 in
page 380-381) licancs fse/damagas will hava to be
pald by the retired Government amployas if there is
any dalay in allotmant of alternative accommodation
dug to restrictibn of allotment to such colony
where the ratired official was having ths accommo-
dation. In tha prasant casa no such rastriction'
was sought by the applicants, and the dglay in
altarnata allotmenfkhad nat taken placs on that
account. Laarned counsal for tha applicants also
pointad out that though the Applicant No.1 had
submitted his application for allotmant of alternative
accommodation immediataly on the ratirement of his
'Fathar, the respondants sat over it and considared
the abplication only to raises gqueries three yzars
later in 1991 Even than the information submitted
by the Applicant No.1 was not taken into account
and instzad rehinders Qera kept bging sent till 1993,
gven alleging, at onsz timas, tﬁat Applicant Noe1
was not a government amploysa in tha Cabinst Sscrata-
riat. The learnad counsel said that tha quariss
of Raspondant No.2 (Diractorate of Estatas) wars

sent to ona uwing of the Cabinet Sedretaridt-uwhile
Contd.... o.e/"
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the Applicant No.1 was working as Lowar Division
Clerk in a differant wing, located in a diffarent

placs. In the circumstancas, the dslay in allotment

of accommodation was totally on account of ths

negligsnca and lathargy of tha rsspondants, thch

left no choice for the applicants consisting of

a large family, but to continua in the old allottad
pramisaes. Tha Applicant No.1 had acczpted all the

four allotmsnts but the poss2ssion was raefused by ths

" raspondants in all casss bacause of the non paymant

of damaga rant which uas also calculatad on a basis

“which was not reyealed for the applicants and which

was in'any case not l2gal and in accordanca with

the rules laid-down for that purposa.

- Se Having given careful considaratiom to the

plaadings on racord and tha argumsnts of the counsal
on aithar side, 1 ém unable td find any merit
uhafsoevai in the application. It is corrsct that ths
facility for ad=hoc allotment to tha dependant Govte.
sarvant is available undar the Rules issued by the
Govermant from tims to time. Howavaer, the right to

continue in tha old allottad accommodation of the

‘ratiring official, aven after his ratirement; and

-cancgllation of thes allotment, doas not subsist after

tha expiry of the prascribad period and is not related
fo tha2 concassion accaidad'to the dspendants eithar
by uay'of'ragularisation or by ad-hoc allotmant of
alterhétive acéommodation for his son or daughtar. The
raetiring official may nominate ona of his children

who is a Govermment amploye2 and is otheruiss zligible

. for such an ad=hoc allotm2nt and this allotment may

be givan by the raspondants if the prascribed conditions

Low . ) Contdese og/"
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ars mate But thare is nowhare any prsvision in the
Rulaes that the retiring Bfficial can continue to stay
in the old alliottad quartar sven after his retiremaht
till his nominatad son- or daughter gats rsgularisaticn
or obtains an alternative accoemmodation. If the
retiring official corntinuas to stay in the premisss
sven after the cancallation, he weuld be liabla to

pay the penal rent under tha relevant rules and would
ales be subject to gviction undar the Public Premisas
aAct, 1971. Once ths allotment-has bsen cancelled

then the continuation of the old allottee in the
pramises can only be t8rmed "unauthorisad®.

Saction 2(3)(g) of the Public Premisas (Eviqtion of
unauthorisad Occupants) Act, 1971 defines that |
®Unauthorissd occupation®, in ralation to any public
pramisaé, maans tha occupation by any perscn of the
public pramises without authority for such occupation,
and includas the continuancs in occupation by any
person of tha public premisss after the authority
(uheﬁher by uay'of grant of any othar mods of transfer)
under which hea Qas allousd to occupy the premises has
expired or has been dgtermihad for any reason whatsocever.
After cancallation of allotment, tha Applicant No.2
they klearly became an unauthorisad occupant.. 1 also
do not agras with ths contantion of the learnad counsal

for the applicants that the ratio of O.A.No.413/94(Supra)

.applias to tha prasent. No whera in that Judgment’

has it bsen held that the ratiring official is entitlsd
to hold the old accommodation aftar tha allotment has
been canczlled. .Tha Judgmant shous that it was urgad
before the Hon'bla Mzmbar as to whather the applicant
tharein should be declarad as unauthorisad occupant

of thae Govermmant quarter allotted in the nams of his

Cofitdesess10/=
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father from the date of consideration till the

" date of the allotment of alternative occupation

in the name of sone of the retiree and thus be
liable to pay damages for that peiiod. No finding
on this issdé was however given, But in the facts
and circumSténces of that case, it was held that
the Minister-lnchaige endorsed the out of turn
allotment whereby it should be deemed that he

had relaxed all the conditions and therefore,

" the aﬁpliéant should be charged only nermal lidenco.

fee in terms of the respondents' letter dated

1

18.5.1992, There are no such directions of the

Minister-lncharge in the present case,

6o The reference made by Shri B.Krishan,
learned counsel for the applicants to Government
of India orders quoted at page'§80 of Suamyfs-
Fundamental Rules (SR-317-B) also do not support
his contentions “that damages will be paid only
if there is any delay in allotment of“aiternativa
accommodation due'to restriction of allotment to
such colony (Para-?7), In this context, it would
be worthwhile following the above quotation by

quoting Para-g alsos

®pPara.g@s All the duesfoutstandings in

. respect of the quarters in occupation
of the retired Government servant should
bs xnakdexeEx cleared, after which the
allotment to the dependant/relation will
be considered, UWhere arrears are due
from retired persons, a statement indi.
cating arrears due should be furnished
to the dependant and he should be asked
to furnish a certificate regarding pay=-
ment of licence fes/damages from the
office where the official was working
during the period such arrears were ..
due, in case recovery has already been

- made or should be asked to make payment
‘of the amount and this should be stipuy-
lated as a condition in the letter
sanctioning ad-hoc qllotment."

COth. 000'11/. o
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7 Clearly, therefore, in the'vefy nature
- of this concession and the'quprnment'ordgrs
therqon, no right:accrues to continue\in the
cancelled accommodation till the allotment of
alternative accommodation to the ward bf a
retired official, 1In the present case the
Applicant No,2 retired 06 28,2.1987, The
allotment of his accommodation was capcelled
_ ‘We8,f, 30,6,1987, There is théréfore, a liability
to pay the dahage rent from 1,7,1987 till the
date of‘avictlodiéurrénde? of the unauthorised

| retention,

8, . The learned counsel for the applicants
submitted that the respondents took threse yearé
to even raise their first‘query‘on the fequest of
allotment of alternative accommodation for
Applicant No,1, On their oun t:g& the applicants
_’? | ’ have not spoken of a single reminder or any
effort on thelir part till 1991 @o follow up
their applicafion. Even Iatér when iemindqrs were
being received from thé Respondent No;z, it would
have been the sasist thing for the Applicant No,?
té vigit the office of the Respondent No.,2 and get
‘the matter settéied, Going through the pleadings on
record on-e is left with the impression that the
applicants deliberately wanted to delay the allotment
of the alternative accommodation, - This can be
cléariy inferred from the fact that in the various
recommendafions which they secuied from YVIPs, the
. plea made Qas thatlthe Applicant No,1 should be |
allotted the same agéommodagion by giving him
allotment of one category abows that of his entitlement,.

Thus, in his representation to the Minister dated

O\i—/ . ) s Epntd...'.A'Z/_



15.7.1994(Annexure A17), Applicant No,2 writes

as Folloué{

®*In between, six VVIPs came to rescue by .

way of their recommendations (ann:B-1 to B.7).

Hon'ble Shri S.K.Shinda desired for alletment
existin arter in the name of m on

- Amitabh Kumar, " ,

Hon'ble Shri Jagdish Tytler recommended for
regularisation of this quarter in son's
name on over-riding priority as a special
case (keeping in view my clinical research
of international significance),"

Aisimilax impression is also given by reading his

representations to the Minister of State (Urban

Qa‘{ Development) dated 15,9.1994 (Annexure'A23) and
one dated 6,10,1994 (Annexure A25) wherein he
represents to the Minister that %the alternative is

AN

youf duthority's discretion to regularise the

existing accommodation on prescribed rental as has

been done in various ofher gases"(emphasis supplied).

The recommendatoryulegtar from Shri Sushilkumar

O | Shinda, M.,P,, Genperal Secfetary of All India

Congress Committee (1) dated 31.5,1995 (Annsxure A26)
also speaks of orders of regularisation of the
existing accomﬁodatipn in line uith the other

cases where oné step higher have been allotted,

’ ' 9. Learned counsel for. the applicants also sought
to take help of Order No.12035(14)/az-po1.11 (Vol,11)(i)
dated 9,11.,1987 (Annexure A2) in Para viii) which
states that "the date of reguiarisation should be
from the date of cance;Latioh.in cage the eligible
dependant is already in Govermment ssrvice and is

entitled for regularisation and not. from thé date

of issue of the orders which was the practice being

| . - Contdigcee..13/=
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follouwed till now,® This order would in gany
case be not applicable‘since the queation is not
one of regularisation of existing allotment but of

alternate accommodation,

10, The learned counsel for the applicants

citsed the casse of Minog framroze Balsara Vs, Union
of India & Others (AIR 1992 Bombay '375) in which

it was held that the Estate Officer muat be satisfied
that Public Premiseé are &n unauthorised occupation
and that the person in unauthorised occupation should
be svicted and that he must have formed opinion on

bodh counts, | The learned counsel sought to establish
that declaration of a person in unaduthorised occupation
nesd not automatically lead to eviction unless tﬁé
Estate Officer also concludes that the unauthorised
occupant should be evicted, In the présent case, it

was incumbant upon the Estate Officer to consider

the circumstances of the applicants as shoun in
their representation in reply to show=cause notice
and thereafter pass a speaking order regardimg

eviction,

1. The pleas regarding non allotment of
alternative accommodation and refusal to pay the
damage rent in order to avgil of the alternativs '
accommodation ultimately offered from 1994 onwards
are elearly vyitiated due to the desire of the
applicants to continus in the existing accommodation,

Thus, ons way or the other the applicants are

cdntdooooooo14/"
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-continuing in &ccommodatioﬁ to which Applicant No.1

wa8s no longer entitled.' Thus, not,only the facts

in the above cited case are diffarant, I am of the

view that gégs'tha-f applicants have been given an

opportunity to shouw~-cause it is not hecegsary for

the Estate Officer to meet each and every point
once the applicants are established to be unauthorised
occupants,

12, - The learned counsel for the applicants alse

‘took the alternative stand that in case the eviction

order is upheld, the second plea regarding the
calculatioq of damages rent‘may be taken note of,

He argued that the abplicants have not been furnished
any details regarding hou fhe recoveries have been

calculated, In this context, the learned cbunsel

drew my attention to Circular No.18011(12)/73-Pol, 111

dated 27,8,1987 reproduced in Suamy's - Fundamentél
Rules at FR 45A and OMs dated 1,4.1991 and 23,4,.1991
reproduced in Page 197 to 198 in Swamy's Fundamental

Rules. He pointed out that formerly fixation of

‘damage rate for licence fee in terms of OM dated

31,7.1976 (Memo No,18/11/12/73-Pol,.1) uas three times

the market rate of licence fes, Thereafter from

1.9.1987, a damage rent of Rs,20/- per sq, mt, for

Type A to D was fixed and this was revised to Rs,40/-
from 1.4,1991, It was also made clear that the
revision of 1,9.,1987 would be applicable to.the
unauthorised occupation commencing from 1,9,1987,
Thgllearned counsel submitted that since the
unauthorised occupation would be deemed from June, 1987
only, prior to 1,9,1987, the orders applicable
would be ghgse in OM dated 31.7.1976; I find,

| Contdeseess 15/~
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however, that the ordersh1.4¢1991‘specif;cally provide
that even in old cases where the unauthorised occupation

existed prior to 1,4,1991 damages at Rs,40/- per

' sq, mt, will be recovered from 1,4.1991, The respondents.

contend that the damagés have been properly calculated
though, no details of calculations have been furnished,
Houwever, I am not inclined ﬁq go into thig asposct

and to give eny directions since the applicants

have not made this an issue in the représentations made

by them before the respondents, Learnsed counsel

for the applicantg‘argument is that this is implied
when they éontend in their'rapresentatiOns that they
are ready to pay the legal rent, I find this argument
somewhat spacious since the applicants have bean
harping only on the question of regularisation anJ :
charging ;f norﬁal rent uhich‘théy claim is the |
*legal' rent which they have to pay, It is open to
them to take up now this matter with the reSpondants.
but they cannot make this observation a pleé to
continue to occupy the premises in question or claim
to take ﬁhe passessibn of the aliernative accommoda tion
withoyt paying .the damagefrent as calculated and

demanded by the respondents,

13, In the result and in the light of the above *

discussion, the application is dismissed,.  There is

however b# no order as to costs,



