CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
04 No.1195/1996

New De1h1, thwszgywi day of October, 1996

Hon'ble Shri A.V. Haridasan, Vice- Chawrman(1)
Hon'ble Shri K. Ramamoorthy, Member (&)
Shri S.R. Shah
s/o late Shri S.N. Shaht»-“i
D-1/103, Rabindra Nagar’
New Delhi-110-00 .. Applicant
(By Shri S.P. Singha, Advocate) '

VS,

Union of India, through
1. Chairman
~ Railway Board
‘Raisina Road, New Delhi
2. Secretary
Min. of Personne1 PG & Pension
North Block, New Delhﬁ
3, Shri R.C. Sharma i
. General Manager -
SE Railway, Garden Reach
Calcutta
4, shri K.M. Rao
General Manager ’
SE Railway, Rail Nilayam
Secunderabad
5. Shri V.K.Aggarwal
General Manager
Northern Railway, New Delhi
6. Shri V.K. Agnihotri
feneral Manager
Southern Railway, Madras
7. Shri A.P. Murugesan
General Mariager
Fastern Railway, Calcutta
8. Shri M.R. Bhaskaran
General Manager
Railway Electriciation
g A11ahabad
9, Shri S. Dharani
General Manager
Chittaranjan Locomotive Works .
Chittarajan - .. Respondents
(shri K.T.S. Tulsi, Sr. Counsel and
Shri V.S5.R. Krishna, Advocate)

ORDER
Hon'b1e Shri K. Ramamoorthy, Member(A)

By way of this app11cat1on, the app11cant sceks

the relief ‘to quash the Scheme for appointment to .the
post of General Managers and equivalent in the Ind%an

Railways in the pay scale of Rs.7300-8000.
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2. In the app\ﬁcationrfﬁled on 30.5.96, he has raised

" the point that para 6 of the Schene should be treated as

ultra-vires and unconstﬁtutiona]. By way of amendment
app\icatﬁdn dated 11.7.96, he seeks fur{her relief that
para 4,1 of the Scheme also needs to be struck‘down on
the ground that it is ultra-vires, discriminatory and

violative of Articles 14 and 16 of the Constﬁtution of

India.

3. The facts of the case are as follows. The

applicant is a Member of the Indian Railway Traffic
Service (IRTS in short) an has been recruited through
the C#vil Services Examination. Though the post of

General Manager is outside the cadre, the appointment to

' . }
the post ;5 generally through selection from amgngst"

eight services which form Managerial Cadre and the IRTS
is one of the 8'services. The Depaprtment has formulated
a Scheme vide a RgsoWution dated 16.7.86 for making
appointments to the post of General Managet and

equivalent: in the Indian Railways. This particular

. gcheme contains the following provisions which are

challenged by the applicant,

para 4.1: "The Selection Committee may also
recommend the specific type/types of
assignments for which a particular of ficer
mentioned in the panel may be considered
suitable”

para 6: . "In judging the suitability of the
officers,. the Selection Committee'wﬁ]1 give
due consideration to their performance, @&s

“pivisional Railway Managers and as Principal
Heads of Department in the Railways"

4, It is the contention of the applicant that in view
of these provisions, he has suffered in the se\ectﬁon

process held by'the DPC under the Scheme on 21.9,94, for

vacancies which occurred between July, 94" and June, _95.
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t has therein been short\ﬁsted for the post

The applican

of Principal of Railway staff College but not  for the

pdst of General Manager. sccording to the appWicant,

this had happened becauée of the two provﬁsﬁons in  the

Séheme~reproduced above.

5. The learned counsel for the applicant during his
éréument further stated that the.Scheme as such should
not be ;onsﬁdered as & va\id"Scheme jnasmuch as no.
consu\tation took p\a;e with the UPSC in the formu\atﬁon
of the scheme. Moreerr, it ﬁé a\sﬁ contrary 1o the
provﬁsions of Central Stqffﬁng gcheme, relating 1o
sﬁmi1ar*hﬂgh level appo{ntments. The 1earned counsel for
the app\iéant, in particu1ah, dreg the attention of {hg
TrﬁbunaW to pHe fact that in 1984, the Scheme provided
for oﬁ\y a deé1aratﬁon by the gelection Committee as to
the posts for which se\ected candidate coQ1d be found to
be more suitable, whereas 1n the bresent Scheme, the
.provision has been aménded to stpulate particu\ar poét to
_which a person could be selected and to recommend
specﬁfic. assignment for a partﬁcu]ar officer. This
amendment. puts 2 rest;ﬁctﬁon whﬁch.formé the basis for
the objection of the applicant. Moré serious objection
to the scheme is ¢ontaﬁned'ﬁn the pfovﬁsion'ﬁn bara & of

the Scheme where the Se\ectﬁon‘COmmittee 35 given @

specific “direction to give "due consideration to their

CoL . . i
performance, as Divisional - Railway . Manageyrs and as

Principal Heads of Departments in the Railways” . This

provision acted against the interest of the present
applicant who in sbﬁte of his - long and meritorious
managerial service has not had to work either as DRM or
as principal Head of Department, having chosen to go  on

deputation to Union Government as Joint Secretary oOr in
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some other similar assignment. This having happened

hecause of exigency of service, the app1ﬁcant.cou1d not
be put to any disadvantage in the selection as General
Manager . . on this ground, therefore, ihis pkovﬁsﬁon in
the scheme also should be struck  down as ii is
discriminatory. '

6. on a specific query from the'TribunaW, the 1earned
counse1 for the applicant reiterated the fact that his
objection ‘was basically to the Scheme and not to the

e

proéeedﬁngs of the gelection Committee as such, which hés

drawn up the‘se}ection panel as per the Scheme.

7. The 1earned counsel for the respondents opposed
the app1icatﬁon at the admission stage itself. according
to him,' the Scheme had been in operation since 1986 and
cannot stated to have been specifﬁca11y formulated to
harm the - ﬁntekests in respect of the applicant. No

specific nalafides has heen alleged in the appWﬂcation.

8. As regards the specific objection rajsed by the
applicant, the 1earned counsel stated that the Scheme
does not- suffer from any infirmities whatsoever, There

was no statutory stipulation to consult the UPSC and

way of the legality of the Scheme. Similarly, the fact
that it differs from the CéntraW staffing Scheme cannot
also be he1d as a valid objection since schemes aré drawn
taking intg account specific requirement of a particular

department and particular jobs.

therefore non-consu\tatﬁon with UPSC cannot come in the '
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9. As"regards para 4.1 of the Scheme, the brovision

as such cannot be .faulted since the requirement of a

particular post, though in the same grade, could differ:

from the requirement of other post and it was open to the

. Department to duly utilise the talent and strengths of a

particular offieer - for manning a particular post. The
provision in 4,1 regarding Qansﬁdered suitable in all
respects” refers to suitabi1ity for a pérticu1ar post in
gquestion and the fact that an officer is not considered

suitable in all respect for all the post cannot come in

the way of being considered suitable for a particular

post. This provision therefore by itself cannot be
considered to be discriminatory. As regardé the other
provision in -para 6, the learned counse1 for the
respondents. contended that the Railways being a large
organisation with multifarious needs and having
managerial skills with different specilities  as

represented by each Managerial cadre referred to in the

Scheme, it was certainly within the province of the

respondent department to stipulate additional weightage

for particularly experienced men in partrﬁcu1ar—

disciplines. The fact that the provision has been made
for due weightage for the post of DRM/Prﬁncﬁpa1 Head of
Department ;annot therefore be faulted as being irregular

or abnormal.

10. The 1learned counseél for the respondents relied on

a catenna of judgements to reinforce his arguments that a

policy decision cannot be faulted if the right to -

promotion is not denied. He relied on the apex court
judgement in-S.L.Dutta & Ors. Vs. UOI & Ors. 1991 SCC
(505) wherein it has been held that ™A right to be

®
considered for promotiion is a term of service, - chances
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of promotion are ‘not. Hence the faéf that there was
reductionv in the chances of promotion did not tantamount
to échange in the conditions of service”. He also relied
on the judgement in V.K. Kaul Vs. UOI JT 1991(5)sC 21
ho1ding' that "beiﬁg bypaSséd for appointment to the post
outsiae the cadre cannot be held to bé malafide or
vio1atjve of Article 14 & 16 of the Constitution”.  He

also re1ﬁéd on the judgements of Madras and Hyderabad

Benches of this -Tfibuna1 in OA 552/96 and 0A 67/96

decided on 2.9.96 and 21.8.96, respectively, which

intera]ié upheld the validity of para 4.1 of the Scheme.

11. The learned counsel for the respondents also made

available the proceedings of the DPC for perusal of the

Tribunal so that the Trﬁbuné1 satisfies itself as to the,

bonafide of the selection proceedings. Since the
objection of the appWiEant is only to the Scheme ﬁtse}f,
detailed ﬁerusé1 of the DPC was not necesary for the
Tribunal. However, the ‘proceedﬁngé also have been
generally gone. through by this Tribunal.. Even on a

perusal of the proceedings, we find that not only has fhe

" case of the applicant been duly considered by the DPC but

the fact that the applicant has obtained "outstanding™

records in the ACR for March,1992 and March, 1993 @nd

"very good” record in March, 91 has also been

specﬁfica}1y Tisted. It is also evident from the.

proceedings - that the appliéant's hame was not only
considered but was also included in the panel though for

some'other_assignment.

12. After hearing the learned counsel for the parties,
it is clear that the challenge of the appTﬁcant to the

Scheme formulated in 1986 cannot be upheld for thé reason
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that the two provisions in the scheme as cha11engéd by
the applicant are not arbitrary or discriminatory so long
as all the \candidatés are considered by fhe | same
standérds with refefence to a partitu1ar post by the

Se]ect%on Board.  -We wuphold the contention of the

- counsel for the respondents that diminution-in promotion

prospects becadsela particular job experience is found to
be useful by the respondent department, cannot by itself
be a causel for cha11enge especially when the post in
question is not of the cadre. Therefore, no prima facie
case has been estab11shed to c1a1m that paras 4.1 and 6
are u1tra vires or arbitrary and violative of Art1c1es 14
and 16 of the Const1tution and therefore the question of
even admitting the application does not arise. Hence

-

admission is refused.

13, . Before disbosﬁng of the app]icat%on és vabove,
reference needs to be. made to one plea made by the
counsel for the applicant that selection for a post %or
which there was no vacancy. or for which a vacancy is not
Tikely to arise within the life of the select list was a
cruel joke on  an qtherwise mer%torious officer.

particularly when the respondent department has stated

- that the applicant's name will not be considered in

future DPC, because of the age factor of 56 years. In

such a case, the department could consider the question

as to'whéther atleast for particular assignments the

provision of considering name already in pane1 in spite

of age factor could be made, as similar provision exists -

\
for promotion to all-India services, which also prescribe

age limit.
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QDQ’ 14, With the above observation,_the' application is

dismissed at the admission stage itself

leaving the

A(}xa parties to bear their own costs,

ng; , }£4’_P/,/4 - > .
(K. Ramamoorthy) (A.V. Haridasan)
Member(a) Vice-Chairman(J)
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