s Central AdhiniStraﬁive Tribunal_ , : \
" principal Bench ‘

PPN SR L

0.A.NG.1126/95

New Delhi, this the i day of December,1995

 Hon'ble Shri B.K. 3ingh, Member (A)

.

g Shri Harish Chander
s/o Shri 3ita Ram .
r/o B-97, Motibagh,
New Delhi-21

Employed as Junior Accounts of ficer

in the Delhi Milk Scheme, New Delhi.. ... Applicant
(Shri C.B.Pillai, Advocate)
. ' Versus
>
1. Union of India through
Secretary to the Govt. of India,
Deptt. of Animal Husbandary & Dairying
Ministry of Agriculture,
N Krishi Bhavan, Néu Delhi.
2, Generél ManagerT , .
Delhi Milk Scheme,
West Patel Nagar, ’ ‘ .
New Delhi. .. Respondents
(By 3hri M.K.Gupta, Advocate)
gRDER
. ' delivered by Hon'ble 3hri B.K.5ingh,Member (A) :
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This O.A No. 1126/95 has been filed against the

" memorandum No.2z-283/60-Estt.l dated 10th June,1994‘
‘rejecting the prayer of the applicant for stepping up of
his pay at par with that of S5hri Sher Singh who was
junior to'the applicant.
It is an admitted fact that Shri Sher Singh uas‘junior
to the applicant. IF is also admitted that the applicant
filed his first representation in the year i973 but the

junior ‘employee, «di.e,.'0hrl Sher. Siggh started drawing

a higher pay including E?e special pay of rs. 15/ = w.e.fo

i
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18.8.1965..The applicant was given personal pay- ;o compensate
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-,

nim and to Lr=at him ét par with his junioTe 1t may be
pointed out tha£ special pay is always treéted as a
part of pay and counts for‘pansion

but personal pay cannot be treated as a part of pay. It

is aurely persanal~ta a person L0 whom it is given and

this pay cannot be ca@riadﬁonuandiothe date of_sUperannuation.}

The first application was filed sometimes in_19§3 when - the
pause of action arose to t%e applicént on 18.8.1965.

The applicant = . shduid haQe approached the campetent forum
for redressal of his grievance when éctually the\cause of
action éfose to him. He‘ués noﬁ granted any special pay

but only,a personal pay uwas given which is not equivalent to
Special'pay. The benafit of special pay is counted touwards

_ that purpcse.
pension but the benefit of personal pay is never counted Jfor

The'relieFSprayed for in the D.A are as follous =

n (i) to direct, the raspondents to step up the pay
of the applicant to the level of pay of his-
junior Shri Sher Singh in the post of UDC wee.fo
the date with which the& pay of the latter was
_fixed at a higher rate than the applicant under
the provisions of Ministry of Finance O0.M.

(ii) to allow the arrears of pay and allowances on
account of such stepping up to the applicant.”

On notice, the respondents filed their reply contesting
the application:and grant of reliefeprayed for.
Heard the learned counsel for the parties and perused

the record of this case, -
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A bare perusal of the reeord jtself shous that the
first represantation was filed in 1973 folloued by several
o{her representations on the same subject which were
also rejected vide office Memos'dated 5.1.1975, 17@16.1988,

b 3
3.1.1989, 26.?.1990, 18 .6.1991 and 28.10.199%. The.ratio
of the judgemen£ of 5.5.Rathore v/s. State of M.P. reported

: in this case.

in AIR 1990 5C page 10 is attractedl This judgement of the
Hon'ble Supreme Court Specifically layeldDUn che lauw that
a person has tolepproach the Centra} Administra{iue
Tribunal uithin si; months if an appeal/representation

has been filed otherwise uithin one yeal from the date

/ .
the cause of action arisese admittedly., in this case .

“the cause Of action arose in 1965 and this application

has been filed on. 8.6.1995 and as such this applisation

3

is hit by delay and laches and i8S beyond the statutory -

aperiod presctibed under Section 21 of the C.ALT. Act 1985,

A larger gench of Hon'ble Supreme Court presided over by
the HontBle Chief justice of India has held in case of
5ecretary Lo the Govt. of India y/s,.5hivaram Mahadu
Gaikuwad (1995) ATC 635, that the Administratiue'Tribunal
does not have unlimited pouwer of condonation aof delaye
The pouwer 18 vested under section 21 and the question of
of delay
condonation/can be considered by the Tribunal only uwhen

a petition for condonation of dely has been filed. In

the instant case, not even an a pplication for condonati

of .delay has been filed on the ground that it is 2
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recurring cause of action. It is difficult to treat

! " this as a recurring cause of action because there are | ,
two circulars of 1991 and 1993 issued by Deptt. of

personnel & Training whitch supplement: the rules on the

‘subject.

The 1968's 0.M, has been clearly modified and

superseded by the circulars issued in 1991 and on 4.11.1993{

The clarificatory 0.M, dated 4.11.1933 bearing No.4/7/92~

|

fatt.(pay-1) of DoP&T is on the subject of stepping up }
W of pay. These two 0.Ms are not under challenge before :

us ano these are crucial to decide the merits of the )
. a i

case. In the reply also the learned counsel for the

) | respondents, while rejecting the representations, have:

: | consistently held the view that he is not entitled to :

; . . the stepping up of hispay at par with his junior. They

t : :

! ~ have also contested that it is a recurring cause of
action. The junior continued to draw special hay as a
Cash Clerk whereas the épplicant,though promoted earlier,
was not allouéd thebbenefit of that Special pay even uhen
shifted tb'thié post and also he had not cam(l;ted

three pears , . '
cuntinuous/’service as Cash Clerk uith the result that

benefit of special pay of ‘Rs.:15/=-could not be added
to his pay. The addition of Rs, 15/ = after completion
of three years is regulated by the OM No. 6{1)E.11i/8/65

dated 25.2.1965 and OM No. 6(i)E.11i/B/68 ‘dt. 8.1.1968,

the copy of which have been enclosed with the counter

reply as AnnsxJras R'A' and R'B'. Initially, howeveT,
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it is admitted that they were appointed as L.D,Cs but
subsequently Shgr Singh was shifted as Cash Clerk u.2.fo
1.3.1960 prior tq the shifting of Shri Harish Chander
i.e. the applicant to-that Section. Shri Sher Singh's

‘pay:uas fixed at Rs. 145/- in the pay scale of ~
Rs. 130-5-160-8?200-EB-8—256—EB-8-280-1U-300/-Aby allouing
him the benefit of special pay of Rs. 15/- as he had |
draun the special pay of Rs. 15/- in the lower grade of !

~Cash Clerk_for mors than é period of tﬁree years. lhe

»«@%awalpfSpeaial pay‘of Rs. 15/~ for a minimum period of
three years was the essential pre—conditipn for giving
the benefit of the same in fixation of pay on promotion | E
to the higher grade as per the Min. of txpenditure's
0.M. cited above.

Firstly the application is barred by delay and
lacheé'andfsecondly it cannot be trea'ed as a recurring

: céuse of action since the entire contention of the
applicant has been demolishe& even on merits since he
bad not completed three years as a Cash Clerk befare
promotion to the higher rank. The cifcular of the DoF&T
is very ¢lear on the subjecte. The 0,M, dated 4.11.1293
clarifies the position'as follows :=

®(c) Even if in the lower post the junior officer
draws from time to time a higher rate of pay
than the senior by virtue of grantof advance
increment or on any other account the above :
provisions of FR22-C for stepping up of pay !
cannot be invoked to step up the pay of the !
senior officer". It is not an anomaly as defined
i‘ﬂaZZ-C. d
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This is the rule position and it is true that the junior
was drawing a special pay which is an integral part of payment
and counts fcr pension. The applicant had not draun special

pay as Cash Clerk for three years and as such he could

‘not have been given that benefit. The essential pre-conditi on

is that one should have draun the special pay for three years

vide 0.M.s annexed as Annexure R'A' & R'B' with the counter

reply. Admit tedly the applicant had not drawn it for three

years and as such it could not be treated as part of his pay
and‘accordingly it can also not be ﬁreated as'avrecurring loss
to him. He was not entipled té this at all as would be evident
from the clarificatory OM quoted above. In this pése the

applicant was drawing the personal pay when the junior employee

.i.e. Shri Sher Singh was drawing the special pay and he drew

\

it for continuously three years which entitled him to carry

the same even on promoﬁion. This being so, the appli-ation fails
on account of delay and laches énd also on merits. The t wo
circulars of 1991 and 1993 have not been challenged and as such
no relie# can be grantedand Gnless these are proved ultra-vires,
they will hold goo. The OMs of 1991/1993 do not entitle the
applicant for the benéfit.of stepping up since it i; not

an anomaly but a benefit given to the junior ‘for having worked
as Cash Clerk for three ysars., No stepping up as a follouing

of 22-C is involved. The.application fails and is dismissed

i
on merits leaving the parties to bear their ouwn costs,




