—Ti o~

IR THS CENTRAL ADHMIBISTRATIVL TRIBUNAL

‘5-..-.% .
"

KRE¥ DELE1
£ 0.A. Ro.976/95 189
T.A.Ro.
DATE OF DECISIOF . 30.9.99
EX'COnSt.Raj Kumar .-o-Petitlone:
s.Sumedha Sharma - - - -Advocate for
MIS«=um ‘ Petitioner(s)
 VERSUS
- 1t.Governor through ' ... .Respondent
d Commissioner of PollC65
PHQ,I.P.Estate, N/Delhi and Ors
Sh.Jog Singh,learned counsel throug? rgvocate for
proxy counselwSh.Anil Singhal Respondents.
CORAX
The Hon'ble Smt.Lakshmi Swamrinathan, Membe-r (7]
The Bor'ble Shri g _p, Biswas, Member(a)
l. To be referred to the Reporter cr =ozlTES
2. Whether it meeds to be circulates +
" Benches of the Tribunal? Ro.. R
& )

. . )
Aok Gl

{Smt .Lakshmi Swarinathas
Member {J)

Y
1



Certral ﬁdm1n1mtrat1wﬁ Tribsuireal
privecipal Bench

:Dmﬁ-~9?6f95
Hew Delhi- this the 30 th clay ot owpt@mber, 1997 -

Hon ' ble Smt. Lakehml Swamlnathan Member(J)-
. Hon ble Shri S.P.: Biswas, Hember@A)

B const. Raj Kumar,
S/o0 Shri Dilbkag Singh, -
R/o 23, House No. a,wr
indira Vikas Po1ony,
Kingsway Camnf o

T R L ST App -L icant "

Sy Advocate Mrs. Sumedha Sharma..

e NS SLIS
AR N bnveinor
- wv o Ehrough - »
Commissioner ,:,f F"Ol,LCGJ R

PHD, TP Estate, %%
MNew Dalhi. 7

Dy, Commissionsr of Police,

IV BRL DAP, Mew Police Lthmw
Kingsmay- r“”'.:;)mp9 -

" Delhi9. o

iy
v

Cgrl -Additional  Comm
i A(ARRTY PHE, TP Egt
S Mew Delhi e o e : S T Respondants .

miss ioner-of'Police,
t -

By Achvwocate Ehrl Anil Binghal, proxy for shri
Joa Binght 0w '

T RDER

.

- Hon ble Smt.. kakshmi Swaminathanﬁ Memberfjig“"¢*f

- -

The applicant 1s aggrie evaed by the order passed by
the respondents dated 9.9.19%4 removing him from service and

the rejection of his appeal by the appellate authority by

order dated 13.1.1995. - ¥

s

applicant was recruite d as Co nmtable (Driver) in Delhi Police
oy 2@, 12;1 IEG. Thm applicant was charﬁed 0nn the dround that
Mhil he  was nmstwd in ath Bn”D”h-P,, . was detailed For

arrangement duty with Sevt. Vehicle Mo, (Bus) DEP-5621 in

Mew  Delhi Di&ttﬂ on 21.12.1993. The allegation was that he

z. The  brief faﬁt% of the cage-'are that the
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ook

the foroe at Police station,

+The vehicle wWas Foounet

away  tha yehicls to SOMES unknown place after

aropging

Tughlak Roacl andfonitheznﬁxt clay

in fFront nf Barrack Mo, 12 at  New

Lhese allegations, e departm@ntal

police - Lines,  DAP. DN
jnguiry wWas held against the applicant. The InCuiry o f Loer
had found rhe char e'fr&med against.the applicant proved.

warnedﬁpunished For

in this case also-he felt fhat

place of by
wi thout

1ot of problems

alang with the wehicle (Bug) No.
ipforming any one and the whole

in albsencs af

-

stated that after 0109

The Cdisciplinary agthority has

rhrough  the departmental file and oth@r-relevant-recmrd$ andk
hearing the applicant, he was of the view that the defaulter
S to e peorrigible 2% garlier also ez AS

jndiscipline. He has further stated that

*

rhe applicant had left his
DEo—~SER1
forece had €O face 2

weshicle . The disciplinary

uthm ritw .. herafors, felt that retention of sunh  persons

give wrong sisna1» o oth2rs to  indulge in gerious

indiscipli and acoording aly b dismissed the applicant from
s 1o

G Two  main grouncs have bbeen tak@h by Mg

sumeciha. Sharma, 1ea.rned mourse 1 for the applicant. in

assailing the
authnr ity
taken is that

pelonging O ath Bn.

-

that rhw apLic

claims

-

21 121993 when  the

;_l

oeourred,

taken by the Learned counsal for the applica

disciplinary authority
have taken Lo

applicant

walidity
and appellate authority -
the order

oAP i by an

neident for which e had een

acoourt the

earlier without

of the orders of the disciplinary
The first ground sha has
passad On g 9 1994 by an officer
i peompetent officer as she
art, at the relevant time, that is oD

ha e

nothe 8th Brno D& The second ground

nt is that the
as wall as The, appellate

puni$hmemt amardaed Lo ol

any mention or details being given
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“in the chargesheet. The 1earned counsel has  Furiber

sybmitted that as mentioned in the app licant s éppea19 there
was  no major punishment aparded against the apf plicant In his
g years:  of serviﬁe ey Lo but there was only 2 m3. rer
punishmeant of censure which has been taken inko account by

the disciplinary authority . - The disciplinary authority has

atated, inter alia. if the impugned order that the defaulizr

f

GRINS o be incorrigible as @ 2ar rliz “also bz WAS

é’fs

warned /punished for indiscipline. Learned counsel has el ded
on Bules  Te(xd)Y of the Pelhi Police (Punishmen anc  Appea 21)
pules, 198e (hereinafter referred to as the 1980 Pules” ).

She has submithed that 1 the respondents wanted to refer o

2}5

the earlier punishment given to  the applicant in o
proceecding., theyiahwu1d have followsd the provisions o Rule
16(xiY of the 1950 Pules and madse the previous bad record
part of the charge against him so that he coulc have e Tonded
himself which they hawe failed to do.  Apart from this, ahe
has also submitbed that in any case the previous punishment
being only a minor punishment of censure could not have been
h@ld‘ against the applicant to impose the esireme punishment

ot dismissal from service. . e

4. The respondents in thelr reply hovn conhroverted
the above and. we have also heard Shri anil Singhal . Lesap s
prosxy  counsel. L @arnmd proy r*um =1 has .lf:“.»LIl'.:'JITIi‘IZ"CEt‘J' that the
proceedings  hawe besn held in accordance with the mﬁleﬁh ]y
the First ground, he has eubmitted that under Ruls & of  the
1986 Rules, the punishmsnt af cdizmissal may be amardsed e an
afficer of the rank of appoinbing authority or abowe. His

-

contention iz that the Deputy Commissionse of Police (C0R)

;3
&

iz  the appointing authority and 1t ie immaterial whether It
iz DOP of Sth Bn.  or &th B DA . He has further submitied

that as undoubtedly the incident in question for which the
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punishmant’ of .~ dismissal has

ol

appliczant had been ﬁhargewsh@eted‘had mecurred while he pas

Cposted “1n-“uth««én;~f>even thoughfheﬁmightWhaweiﬁbe@n on &

1temwoﬁary posting alond with the weh e - Bus DEP 502N, the

Deen:award@dﬂby* the competent

=nauthérity“'?;e- oCER - &th Bno oaR  and as such thera ig  no

inETrmity on this aground. -

S Regardihgzﬁhe secnndd ground, the learnsd  [Proxy

counsel ~ has submitted that the competent authorities are

'S

entitled to see his entire past record and finding that he is

1=

an -incorrigible Type of person, they have awarded the
punishment - of dismissal from service and thers 1s no
wiolation of the P noiples of natural Jjustice.

)

the submissions
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macke by the learnsd counsal for Lhﬂ parties.

F.oOn thn first ﬁrmund tQKwn ks Lhe rLearnaed couns:al
for the applicand, we rote that the punlthﬁnt order has een
paé&ed by the DCF ath Br. D8P sdmitiedly, the ‘awpllcamt
hé$-@een rransfereed alond with Busg No. bﬁp 5@21 temporarily
e the 4th Bn. and  the i : Joent which ook plac on
21.12.1993 for which he was charg d happen@d while he wa@
driving the Bﬁs anc transportinﬂ members’of rhe ath Bn. o We
are not impressed byAthe argumsnts of fhe 1earned ey

cmun$el tar  the respondern te that any DR’ ‘could have p saed

"l

the pLnishment: af dismissal ag ji =t thw ARl icant. Ih‘ thig -
case, nothing has been plac#d on record by the respondernts to
refute the contention of the 1earned; mouls el for thé
applicant that at the relevant rime the applicant pontinued

on the strength of tha 8th Bn. and has only e transferreﬂ

to  the ath Bn. tempdrarily; tapart From this, . no Foining

report showilng that the appllc nt: jo1ned thw th Bn. ié 2180
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cavailable on record.  The documes s submitted by the learned
- mounsel - for The respondents which are dated 7.9.199%  {copy

- placed  on record) only show that the applicant had been sent

as a  replacsment constable Driver tm~perform»dutie$ in the

Cath B aometime in the last wesk of July, 1993 in the

Factas  and circunstances of the case, we-ar&~of'the-view-that

while the OOP of &4th B could have made the NECeSSAry
inquiries he $hou1dfhave-sent'th@»r levant papars and file To
the DCF, Sth Bn. f@r'pagsing'the puhi$hment-mrder who is the
cised plinary'authority, as admittedly the applicant'cmntinued

the strength of the ®th Bn angd also recelved his salary

from them.

\

8 - Regarding the secong ground urged by the learnsd

coungel © for  the applicant, we also find substance in +he

came. Rule 16(x1) of the 18 Rules ads as follows:
"6, 0 Procedurs  in departmental enguiries - The

o

fallowing procedurs shall be ohserved 1 all
departmeantal ehguicries against police officers of
subordinate rank wher@-prlm& facie the mw«rnnduwf is

such  that, if proved, it is likely o result in &
major  punishnert being awarched to  the -c:l.Cl"H"sE""d

officer:

f»i) if it is con neldered necessary Lo amard a sSevers
pun1$hm@tt tm the def4n1tiw afficer Dy Laklxw ioko
rcmn%1drr1ri his pre ious bad rNPond in which case

. the prawl ru% ac rac rd shall form the basis of a

r
definite charge against hlm.ﬂﬂd he shall be given

opportunity o deferd hwmgmlf as required by rulses”

-

9 In the charge-sheet izsusd against the~ﬂppllcwnt

{copy - placed  on record), there is no mention-mf amy  past

misconduct of punishment awardsd to him. Apart from this, we

see from  the ground  taken in the appeal Tfiled by e

applicant that he had submitted that there is o ma, Jor

punishment  in  his nine years of service. He has stbmitied

that there was only ong minor punishmernt of censure which has

;—u

heen  taken into dcuouni by The cdisciplinary authority  in

74




C pensure  awarded  to the applicant has not besn mads part

B

giving him the punishmeat: of dismis s=al from service. As the
previous record  of service, including the  punishment of

+F

=

the  charge against him, nor had he heen aiven an opportunity

to  defend himself, the respondents have olesarly acted in

‘violation of Bule 16(xi) of the 1982 Rules. The appellate

authority has also referred to the previous record of the
applicant and he has stated that it does not speak good for

him and has apparently agreed with the observations of the

;—h

H

disciplin .rw aurthority that he is incorrigible, which is
based on the past record.  In th&.facts and circumstances af
the case, the fact thmt the compmtent authorities have taken
imta account the past record of the appl loandt w1thout giving
him' an owpmrtunlty to defend himsel f, as required under the
ﬁules) would no doubt cause him prejudice. It iz clear From
the orders of the disciplinary authérity' and appella

authorityl that they have decided to award him the sewere

punishment of dismissal from service nok only taking into

account  the incident that occurred on 21.12.1993 for  which
the departmental proceedings have been held, buk a2 lsn  hased
on  his past record which led them to come to the oonclusion

that he iz incorrigible and indisciplined.

1@. The applicént'haa stated categorically in  his
appeal  dated F.1@.1994 that there is no major punishment
which has been awarded against him in his @ vears of serwvice
and - there  was only a minor puni$hmént of censura  that has
been given Lo him- However, taking into accoount tHe previmué

record, the competent authority came to the conclusion that

he is incorrigible as earlier also he was warnad/punished For
indscipling. Therefore, on these facts, it is seen that the

punishment of dismizsal against the aspplicant appe=ars to  be
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-,!V di&ﬁrmpnrtioﬂaﬂe, hart’* ularly hawving regara to the fact. that

> the applicant h1mﬂe f . states that there was mn1y A minor

\ ‘
punishment-mf-ceﬂgure which wasaawarded,ta him previously.
11.- -For the reasong given above,r the - application
Lsucceads and is allowed as Follows:
(i) The disciplinary Cauthority s  order | dated
21994 and the appellate authority’s order clatex
: ‘ 13.F.199% are qua$hed-ahdsset'é$ide;

-

(11)  The respondents ahe i recied to_relngtate' the
applicant as-‘B@n&tabl@-mriver-in-the'aﬁh BEn.and he
‘éhall he desmecd to ke continusd on suspe o

(iii) Respondent No. 2 may send the relevant file

to DOP 8&th Bnﬁ who may pass appropriate pernalty

arder in accordance with The rules and instructions:

o)

Ax  menticned - abowve, as the inguiry had procesced

o

i—f

11 the impugned final order was passed,' witheout

ﬁ.
A

reference to  the applican previous bad record,

the - disciplinary authmrity shall not"refehAto 1 he

!

same while passing his order.and keep in view the
observations given above; ‘ .
©{iv)  The ocompetent authoriiye shall also ass

I
S

appropriate orders regarding thw perinds spent undear
gugp@nsimn;

(v) The above action éhall be taken within a period
of _thﬁee.mmnths From the date of EﬁC@ipt of a ocopy
of this order.

Mo ordsr as to hO“Lw, : -
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