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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

. OA ND.GB81/95 . L{
OA NDO.S22/35 )
HON. SHRI R.K. AHODJA, MEMBRER A
NEW DELHI, THIS 24x2 NAY NF JANUARY, 1997
DA_ND.98B1/85
SHRIT V.K. RUSTAGI
S/0 1t. Shri K.C. Rustagi
R’o TRSA 74 N.P.L. Colony
New Pajinder Nagar
NEW DELHI-RO S Iran
"By Advocate - Shri M.K. Gupta)
VERSUS
1. Council of Scientific 8 Indl. Research
through its Director General
Rafi Marg, New Delhi - 1.
2. National Physical Laboratory
through its NDirector
3. National Physical Laboratory
through its Sr., Controller of Administratico
4, Mational Physical Laboratory
é through its Controller of Administraticn
Dr. K.S. Krishnan PRoad
NFW DELHT -12, LLRESEFONDENT S
Ry Advocate - Shri A.K. Sikri
with Shri V.K, Rao’
A O0A_ND.822/395
DR. REDDI
R/o DRH-2, NPL Colony
NEW DELHI-RO.
Office National Physiecal Laboratory

K.5. Krishnan Road
NEW DLEHT - 12. L. APPLICANT

‘Applicant in person’

VERSUS




———

1. Director ’
National Physical Laboratory

Dr. K.S5. Krishnan Road -

NEW DELHI -12.

2. Controller of Administration
Mational Physical Laboratory
NEW DELHI. . ’

3. Director General ;
Council of Scientific & Indl. Research
Rafi Marg

NEW DELHI. ..RESPONDENTS

"By Advocate - Shri A.K. Sikri
with Shri V.K. Rao)

Evén though the reliefs sought for in the two O.A.s
are not exactly similarp, these have been taken. up .together
at the request of the counsel in both the cacses, since they
have a bearing on each other and arise out of a 'dispute
over allotment to the same Three Room Scientific Apartment

"TRSAY in National Physical Laboratory /NPL} Colony.

OA NO.981/95

———— ————————— ——

The appiicant in this <case, Shri V.K. Rustagi,
submits that CEERI, Pilani, and NPL ére lJaboratories under
the Council of Scientific and Industrial Resea;ch fCSIRY
and are therefore for all material purposes sister insti-
tutions. He joined CEERI, Pilani, as Senior Scientific
Assistant on 18.2.1971 &and was promoted to the tPost of
Scientist 'A'-in that Institute w.e.f. 18.2.1976. He then
applied ;éainst an advertisement for the post of Scientlist
'B' in NPL. He was selected and appointed on 7.10.1877.
Rccording to him, his services were transferred from CEERI,

Pilani, to NPL and that 1ike all similarly placed candidates

CDntd. .o 3/‘"




he was treated as an internal candidate at the tim&nMgf
interview and his selection in NPL was treated as promotion
as if he was from the same Laboratory. The CSIR introduced
a Neuw Recruitmenf and Assessment Scheme /NRASY of 887,
As a rTesult of this Scheme, certain persons promcted t«¢
the grade of Scientist 'B' later in day and date than ibe
abplicant started drawing more salary. To remopve this
énomaly, an order dated 27.P.188R [/Annexure FY was issued.
The applicant was promoted as Scientist ‘0 y.e.f. 7.10.,198Z.
He was further promoted as Scientist E-1 w.e.f. Y.4.1888,
The applicent submits that certain othef persons drawinry
less pay than the applicant in the pre-revised scale ogot
their date of increment shifted to that of the applicant.
The applicant had got the stepping up of his pay or the

‘basis of the 1986 order vis-a-vis his junior Shri Mithar

[l

Lal and the other senior Scientists claimed their =zteppin
up of pay on the basis of the applicant's higher pay fixatior,
‘The applicant is aggrieved that while turning ocour  the
request of his seniors who were not entitled to scsteppirng
up of pay, the CSIR also, vide the impuwgned order datec
3.5.1894 'Annexure A', took away this benefit frem =im alsc
and reduced his pay. He submits that he was informed of
the reduction in pay vide letter dated 10.5 1884 Apn., *

and simultaneously a show cause notice was issued 9 him
as to why the over-payments made to him on the nasis- =of
the alleged erroneous decision should hot be withcdrawn

His representation to reconsiﬁer the case was Tefuserd a5

per letter dated 18.1.19895 /‘Annexure C .

2. The applicant is aggrieved that as a result of
the illegal and arbitrary action in reducing his pay, the
respondents have started withdrawing all the benefits given
to him pursuant to stepping up of his pays; and though his

claim was at the top and he was allotted TRSA Nc.74 and




had possession of it, the respondents vide the shou cafse

notice /Annexure 'X') seek to cancel this allotment and

to make him vacate this accommodation.

3. The respondents in their reply submit that after
NRAS was introduced, there was no concept of seniority

J
or juniority amongst the scientists in a particular grade,
and further that promotions to next higher grade are based
on merit only subject to entry jevel qualifications.
Thus, a person who joined léter but was considered more
meritorious could steal a march over his seniors. ARs
a consequence, hg couid get more salary than the former.
Similarly, a more meritorious ‘scientist could bei £eco—
mmended advance increments by the Assessment Promotion
Committee at the time of his promotion. Hence, tH; senior
person could not on that basis seek steppiné uﬁ of pay
under FR 27/C). However, the CSIR jssued a circular dated
27.6.1986 for giving protection of pay to scientiéts
promoted earlier in point of time as Scientist B8/B-1 from
the grade of Scientist A/A-1, |if this was earlier than
8.10;1978. The benefit of the circular has to be read
in térms of earlier circulars issued in 1982 /R-1 and
R-2), in 19883 (R-3 and R-4) ané later circular issued

in 19891 (R-6). For applying 1988 circular in any case,

it was necessary that three conditions should be satisfied,

namely:-

rin a junior person is promoted as Scientist
R/B-1 on £.10.1978 or later:

fii? . hé starts drawing higher pay than the senior

promoted as Scientist 8/8B-1 from the grade of

Scientist A/A-1 from a date earlier than A.10.78:

Coﬂtd. ..‘5/-
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i) that the higher pay has resulted on graz- 't of
two =advance increments other than incremerts
granted on consideration of merit.

In terms of these, the applicant was not entitled +c the

benefit of stepping up of pay as he was not promoisd as

Scientist 'B' in NPL from the post of Scientist & A-1.

as hé was directly recruited. Shri Mithan Lal, ¢cn acrount
of 'whom the applicant <claimed stepping up of pay was
throughout working in NPL and was there itseif prcomcted
from Scientist A/A-1 to Scientist B/R-1 w.e.f. '.-:. "48°
through implementation of NRAS and given two advance
increments. The applicant, however, had worker as
Scientist 'A' in CEERI Pilani . and the two <cases vwers
therefore not connected, and the applicant could nnt get
stepping up of his pay on the basis of Shri Fithan ial's
pay. As‘regards the allotment of quarter, the respordents
submit that as per allotment rules, seniority is <to be
counted from the earliest date from which officer des:.rtous
of allotment 4is working in the relevant eligible ¢rade
and when that date is the same for a number of officers,
then those with higher pay will take precedence. Initreily
because of the wrong fixation of pay of the applicart,
the tentative priority list showed him at the top. However
Dr. Reddy and some others made a representation against
pay fixation of some Scientists including the applicrert.
The matter was examined and revised fixation of pay was
done vide the impugned order dated 3.5.1984. Rccordingly,
the priority list had to be redréwn on 16.5.1994 anc the
applicant's name came down to S.No.10. In February 885,
Director NPL took ; decision for maintaining the tentative

priority 1list as o©n 1.1.19984 in which the applicart's

name was at top and accordingly he was allotted TRSA No.74
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on 24.3.1995 erroneously. The CSIR then cancelled the
allotment and a show cause notice for cancellation wuas

jssued on 28.4.1995.

4. i1 have heard the counsel on both sides and hae
also gone througﬁ the pleadings on record. The 1d. counsel
for the applicgst has raised a tokgn cbjection that the
impugned order at Annexure 'p' referred in preamble t;
the pay fixaﬁioﬂ of certain 44 Scientists vide notification
dated 8.2.1988 but the applicant was not one of these
44 officers. However, this does not materially alter
the legality of the action taken, as arqued by Shri Sikri,
1d. counsel for the g% Y%Q%GS, because of the explanation
given in respeét of the applicant at S.No.34 of that order.
The main question which needs adjudication is whether
the applicant was entitled to stepping up .of his .pay,
as compared to Shri Mithan Lal on the ground that he had
been promoted from the level of Scientist 'A' to Scientist
B/8-1 prior to A.10.1878. The respondents' case is that
this was ndt a Ease of promotion but direct recruitment
against an advertisement, because the applicant was working
as Scientist 'A' in CEERI, Pilani. The applicant's case
is that CEERI Pilani and NPL are sister concerns and part
of the CSIR and persons working in one LlLaboratory, when
they apply for Jjobs in other Laboratories, are treated
as internal candidates and are transferred on selection
from one Laboratory to the other as if they ére going
an prbmotion. The ld; counsel for the applicant argues
that this has been the procedure followed in other cases
also and cites certain examples. Be that as it may,
1 find that the plea taken by the applicant has not been
properly considered by the respondents. The pay of the

applicant had been fixed at a certain level and by the

Contd. LI 7/-




impugned order it has been reduced. It is fairl;wccnceded
by the 1d. counsel for the respondents that show cause
notice was not given before issuing this order. though
a show cause notice was given in respect of rercverie:
of the so called errpayments. The two are entireivw
different. It could be argued that while representing
againsf the recovery of the excess amount paid t2 hym,
the applicant had an opportunity to represent egainet
the reduction in the pay also and thus he had an coporto
nity to be heard and to present his case. ITnceed, &=
it was pointed out, the show cause notice in respect cof
the excess payments made in respect of another officer
Shri Ravi Mehrotra resulted in an order of stay in respect
of his reduction in pay. This arqument would, trowever,
be fallacious as it would be a post-decisional opportunity
and in such cases the person against whom actiocn is taker
is placed at a disadvantage as the tendency - f the
authorities is to justify their action which has zlready

been taken.

5. In view of the above, since the applicant was
not'given an opportunity to show cause as to why his pay
shoﬁld not be reduced, the respondent's action inr issuing
the impugned order reducing his pay is <clearly tac in
law and liable to be set aside. I order accotrdingly.
The respondents, if they consider that the pay «of the
applicant requires to be refixed, must first give ar copor-
tunity to the applicant to be heard and present his case,
and thereafter the respondents can take a decision by

a proper speaking and reasoned order.

6. In view of the above order and directien in
respect of reduction in pay, the applicant is also entitled

to the related relief in regard to the allotment of TRSA




2

No.74 till his pay is refixed by a proper order by follo-
wing proper procedure. His priority has to be determi:ed
on the basis of his pay as it was before the issue of
the impugned orders. The respondents are directed to
deal wiéﬁ his case of allotment on that basis. The‘order

for cancellation of allotment and show cause notice for

recovery are therefore also quashed. ;

DA NO0.922/95

The applicant Dr. B.V. Reddy has also come before
the Tribunal in rtegard to his grievance 1in respect of
allotment of TRSA 74. He submits that he is a Scientist
F-1 at NPL. 'A final priority list for allotment of TRSAs
for the year 1994 ‘Annexure AY was circulated on 16.5.199&.
This list was followed til1l November 1984 when the appli-
cant became the next eligible person. In thét.list, the
name of Shri V.K. Rustagi appeared at the 10th position.
At that time, TRSA 74 fell.vacant and the appiic;nt should
have been allotted this accommodation. However, 2s t he
respondents have {11 will towards him because of his trade
union activities as General Secretary of CSIR Scientific
Workers' Association and as President of the NPL Scientific
Workers' Association, they did not operate the priority
1ist and instead illegally tampered with it and 4issued
another priorit} l1ist !Annexure PR-1) on 14/17.2.1885,
pushing up Shri Rust;gi to Mo.3 position from his original
10th position. The applicant states that he made represen-
tations against the revised priority 1list and though the
Nirector General CSIR had jssued directions on 22.3.1985
not:to operate the revised seniority 1ist, the Director
NPL in order to.illegall; help Shri Rustagi 4issued him
the allatment jetter for TRSA 74 on 24,3.1985. This 1led

to further representations from the espplicant and he .was




assured vide Annexure E that the next availabte accommo-
dation would be allotted to him. However, respondent
No.1 approved and Teleased a fresh tentative o-icrity
list for TRSA for the year 1994 ‘Annexure H' whejsein the
applicant's name has been brought douwn to the 14tk so0sition
while Shri Rustagi who has already been allot:ted TRSH
74 again appears at the-10th<position. It has a’sc been
noted therein that the reduction in priority number of
the applicant is because the period from 1.12 1336 +to

29.3.1987 of his service has been treated as iies -nan

since he was at that time working under RFC Lto., F. erabac,

2. The respondents have in their reply first
explained the revision of pay of Shri Rustagi as well

as of Dr. Ravi Mehrotra. They state that tre first

.. §
[{a]
w
=S
et
-

"priority list was on the basis of pay as on 1.
which Shri Rustagi was at the top of the waiting list.
Lgter, because of reductieon in pay, second priorizy list
of 1984 was issued, which is the basis for the applicant
Dr. Reddy's clainm. Shri Rustagi and Dr. Ravi Mehrotre
were issued a show cause notice /R-2) dated 1U.%.188¢
and they gave their replies. In February 1985, {irector
NPLttook a decision for maintaining the tentative griority
list issued on 1.1.1994 and on that basis Shri Hustagi
was allotted TRSA 74 on 264.3.1995. However, &c< Shri
Rustagi's pay had been reduced, show cause notice for
cancellation of the said allotment was issued tao nim on
27.4.1995, He has given a reply dated B8.5.1935 and the
matter is wunder consideration. The respondents state
that the Director General CSIR had given directions that
the priority list as drawn on 16.5.1894 should bg mperated
but though this order was dated 22.3.1985, the ailotment

of Shri Rustagi has been made on 24.3.1985 as the order
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of Director General did not come to be knouwn. The NPL
then responded to the decision of the Director Gexeral
dated 22.3.1885 by bfinging certain additional facts to
his notice and after reconsidering the whole matter, CSIﬁ
vide 1letter dated 2Ff.4.1995 recommended cancellation of
the apartmént allotted to Shri Rustagi, directing that
the 16.5.1834 1ist may be kept in abeyance, cancelled
the decision of Director NPL to maintain the 1.1.19;6
priority list and finally directed that a fresh tentative
list be drawn. The respondents say the matter is pending
at this stage. In the latest tentative seniority 1list,
the priority of the applicant has come douwn to S.No.14
and therefore even if Shri Rustagi is asked to wvacate
the TRSA f&, the same will be allotted to a person higher
in the 1list than Shri Rustagi and the applicant in any

case would not be given this quarter, his name being at

S.No.14.

3. In his rejoinder, the applicant bhas questioned
the deﬁision of the respondents in treating part of his
service as dies non'and on that score reducing his senio-
rity in the priority 1list. He submits that he had gone
to RPF Hyderabad with the consent of NPL. Later ' on, the
formér wanted to absorb him but permission was not given
by the NPL and therefore he had to come back. His tenure
with the RPF Hyderabad was on deputation from NPL and
thereforg this pe?iod could not be recorded as.dies non.
Further more, the respondents themselves had issued orderg

that the period of service with RPF Hyderabad would be

takenr into account fer pensionary ‘benefits.
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4. I have heard the applicant who was gpresent in
person, and Shri ﬂ.K:Sikriq, counsel for the respondents.
The applicant while presenting his case, pointec cut trg
all the actions of the respondents, if viewec in tre
sequerce they have been taken, would clearly establaish
malafide, i1l will and malice towards the applicanmsy .
He pointed out that the priority list prepared cn 15.5.18%4
was operated right up to November 10384 and the esoondent s
suddenly decided to operate i;uas tentative pricrity lz:=-
of 1.1.1994 just when the applicant's number ceme up !

allotment. The Director NPL had nou authority whatsocever:
to suddenly operate an old tentative priority list when
a final priority 1list was' already there. Further, tte
pay of Shri Rustagi had been reduced and the DUirectos
NPL could nct on his own give priority to Str. Fustaco:
on the basis of his pre-revised pay. The applicas

submitted that all this had happened because ‘*here wuwr:
a change in the incumbency of Director NPL ars cthat tre
new Director wanted to favour Shri Rustagi wrec was oS

0ld student. The Director General, CSIR, on representatiocn

(e}

being made against the order of the Director NP.L on 22.:
crdered to quash the action of Director NPL, but the latter
very convenientiy kept the communication of the Dircct.:
General aside and pretending ignorance issued tne allotmect
in favour of Shri Rustagi on 24.3.1995. The office of
the Director Gengral ies also in Celhi and everyone knvy
of the decision of the Director Generail. Whern agitatins
was raised against this malafide actinn of the Directo:.
vide Annexure E an assurance was given tc the applicant
that he would be given the next available quarter. Instaeag

the Director NPL raised the bogee of dies non and got
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thi§ new tentative priority 1list issuéd whereby the senio-
rity of the anpplicant has been depressed to a§'o.14,
All this .hes been done, according to the applicant.,fo
teach him a &ess;n and to punish him on account of his

trade union adivities.
«

5. 4 I have given careful consideration to" the
submissions made by the applicant. It would appeari on
the %aée.of it that the Director NPL took a decision to
opefate the 1.1.1994 1ist when there was a fina} priority
list of 16.5.1994 and furthe; that he issued an allotment
letter in favour of Shri Rustagi when the Director General,
CS5IR, had already decided earlier that Director NPL could
not operate the priority 1list of 1.1.1894. The conduct
of Director NPL in this respect therefore does raise a
doubt about his bonafides. The question however 1is,
irrespective of the conduct of the Director NPL, whether
the applicant has ary right‘.fo; allotment of TRSA 74.
I have already held in OR No.8381/85 that the order reducing
the pay of Shri Rustagi is to be set aside. In view of
this, Shri Rustagi would have his entitlement as per his
original pay, which was reflected in the 1.1.1994 priority
list. In- that, his position was in‘any case above that
of the ‘applicant in ¢this O0OA. Thus, the applicant has

at present no better claim than that of Shri Rustagi.

f. . .~ The applicant is also aggrieved that in the
new téntative ﬁriority list, he is being shown at S.No.14
and bhis- priority has been depressed by the respondents
by treating . his service with RPF Hyderabad as dies non.
The 11, counsel for the respondents points out that the

decisien in regard to this had been taken as far back

.contd. ee 13/-
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as on 106.8.1893 and was communicated to the =zpplicant.

-

who had not chosen to challenge2 that decisionrn. fre respcn

dents admit to a mistaké while prepariﬁg the priecrite
list of 16.5.19894 but say that when the lartest tentatiye
priority 1list was being prepared, the concerred Sectio-
had given an endorsement dated 8.3.1995 intimating tha:
the period ffom 1.12.1984 to 29.3.1987 was treated a-

dies non and therefore could not be counted for purpeose

of seniority for allotment of the accommodatior.

-

7. In the 1light of the ebuve discussicio, i
clear that so far as the question of TRSR 74 is rconcerned,
even if the allotment was isgued in favour of Shri Rustag:
in somewhat questionable circumstances, in view of thy
f;ct that Shri Rustagi's pay had bteen reduces wrongl:
in as much as it was done without giving due ooportunit
to show cause, he maintained his priority hicrer tha
the applicant and therefoie the relief sought fc1 by the
applicart in regard to allotment of accommodation -

prefererce to Shri Rustsgi cannot be granted.

8. In view of the fact that the respondents haus
now drawn up another tentativ: priorit, list and have
invited objections, it is open to *he eapplican: to make
his representations to the respondents in case re feels

that his name has been wrongly ploced in the tentatise

priority 1list. The issue of allctmert of aczcommodation
cannct be made a cover for agitating the decisiecr ot zhe
respondents for treating some operioc of his previnu:
service as dies non. This i3 a separate® issue snd the

applicant has to take it up smparately Ir~ eccordarce w’ tr

contcg N
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law, in case he /hs any cause for action and the swe.is

within limitation. In the present proceedings, I do not

‘consider that the Tribumal 4is called upon to adjudicate

on this issue.

The O0.A. is accordingly dismissed. The parties

will suffer their.own costs in both the O.A.s. ;
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