Cantral administrative Tribunal %i
Frincipal Bench: Mew Delhi \ Y
—

0.A. No. 95/95
D.a. Mo, 26/95
0.8, No. 98/95

New Delhi this the Ist dav of wovember 1999

Hon’ble Mr. Justics VY. Rajagopala Reddy, ¥C (J)
Hon"ble Mrs. Shanta Shastry, Membsr [(a)

Smt. Rita RBaneriss
Wio Dr. BL.D. Banerjes
RiAio 503/11, Kirti apartments,
Mayviue Yihar,
ODelhi-110092
LLEDD L Lcant

WErsus

1. The Union of India
through the Sscretary
Department of & Technology
Mew Mehrauli Road-L10016.

2. The Union Public Service Commission
thirough the Secretary
Union Public Service Commission
Shahzahan Road, New Delhi.
- . -Respondents

QA _No. 98/95

Or. Yinod Kumar

S/ Shri DLV, 3ingh
R/fo 102, Mimri Colony,
Delhi-110 052.

- <Aapplicant
Yersus

1. The Union of India
through the Secretary

Department of Science & Technology
New Mehraull Road=-110016.

2. The Union Public Service Commission
through the Secretary

Union Public Service Commission
Shahzahan Road, New Delhi.

-« -Respondents

A _No. 96/95

Shri T.R. aAggarwal
8/0 Shri K.N. Aggarwal

R/oc 8a~DIB, Janakpuri,
New Delhi.

te-Applicant
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1. The Union of India fﬁ
through the secretary AR
pepartment of Science % Technology N ’
Mew Mehraulil Road-110016. e
2 The Union public sarvice commission
+hrough the gsecretary

Union public service rcommission

ghahzahan road, MNew Delhi.
__,Respondents

( By advocate: shri Sanjay Kuwmey™ » counsel for
applicants
shri X.C.0. pangwani, ~punsel for
respondentgj

ORDER _(Orall)

wa.agggxx..;_-:;

These Lhree ~ases can DEe disposed of oy &
sommon order 8% COMmmon question of facts and 1law ariss
in Ehem.

2. In  OA- 95/95 and 98/95 the applicants
Were initially appointed as Technical assistants in
the Ministry of Science and Technology on 24 .5.1982 by
way of direct recruitment and were promoted an
15.10.1987 to rhe post of Junior Analyst. In 0Aa-96/95
the applicant was directly appointed by way of direct
recruitment as Junior Analyst in 1988. The next post
in heirarchy for promotion is the post of Senior
goientific Officer Grade-I1. Under the Recruitment
Rules called Department of Science and Technology
Group A’ Gazetted posts (Non~ministerial. geientific
ind Technical) Rules, 1984 the minimum eligibility by
way of promotion is three years’ regular service in
the post of Junior Analyst. The promotion is by way

of selection by the Assessment Board. In each case

the Union Public service commission shall be
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consulted. The applicants completed the threae yeérs

of service in 1990 and 1991 and they became eligible
for promotion t+to the post of 380 Grade-I11. Meanwhile
in 1987 the Rules were amended whereaby the
consultation with the upsc has been exenpted. The
applicants weare promoted on ad hoc basis 1n Oa~96&/95
and na-98/95 o the post of 530 grade-11 in 1991
whereas in na-95/95 the applicant was promoted on
30 5L The applicantg mace repregentations for
thelr ragular promnotion sincea vacancias 1n ENe posTs
of 33 Grade-11 were available. In the letter dated
1.8.921 {annexuie a-2) the respondents, nowever . stated
that since rhe amendmsant Lo the pecruitment pules for
the post of 380 Grade-11 was under pProcess, whe
applicant’g prpmotion in DA- 96/9% and NAa~-98/95 couid
he taken up only after finalisation of the Recruitment
rules for the said post. However, the applicant in
Ofp-95/95 heing on deputation from 1989 to 199%  and
repatriated to the department only on 15.6.93,
immediately thereafter she was promoted to rhe post of
380 Grade—-II on ad hoc basis. and she WasH
subsequently promoted within one year an 15.7.%4 on
regular pasis. In thaese circumstances., rhe applicant

in OA MNo. 95/95, can have no grievance.

:3, The grievance of the applicant in
0a~-96/95 and 0a-98/95, however, is that thelr regular
promotion could not be postponed merely on the around

that the rules were undér amendment. It is also the
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qrievance of the applicants rhat for the years i??l;%?

s

and 1993 an assessmnent Roard did not even meet Tor

congidering thelr promotion .

L. Learnad counsel for regpondents refutes
rhe contention and submits rhat in wview of the
conflict +hat arose 1n the rules between rhe amended
rules of 1987 and the Motification dated 1.4.1987
where under rhe President mad made the regulations in

e oy

averclse af ths powsrs confaerrad by the prowisc  TO

clause (3) of articla 370 of rhe Consbiltution amanding

e Union Pulblic Taprwice commizssion { Exempt Lon F oo
Con$u1tation} Ragulatinns, jasg, as to Tne Ty
consultation with the URSE in case of promotiond T

e posts of Senior aeientific nfficer arade-I11 in tie

Ministry of scisnce and Technology and in view of tne
decision taken tn  amend the 1o87 (amended rules)
respondents could not make regular promotions.
gubsequently in 1993 a Motification nhas peen issued on
27.1.93 whereby the rules of 1994 have meen turther
amended and as per the amended - rules the reqgular
promotions have been made. accordingly the applicants
have been promoted. 1t is, therefore, contendad that

the action of rhe respondents cannot be faulted.

5. A preliminary objection is also taken by
the counsel for the respondents that the 0& is harred

by limitation.

G Taking the second contention as to the

limitation: it is the contention of the learned

counsel for the respondents that in the letter dated

1.8.91 {Annexure a-23 it was informed to the
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applicants that the promotions could not be made 1

- ¥ L )
view of the amendments to the Recruitment Rtles belndgs.

under process. The applicants should have quegtioned
the order immediately thereafter and that the delay of

rhe 4 years thereafter ig wholly unexplained,

- We do not agree. gince it was stated
that the rules were under the process of amendment,
rhe applicants Were justifiably awaiting the saia
amendment. The impugned order was passed in  L9%4
immadiately rheraaftar they questioned the sald orass

within the period of Uimitation. The contention.

theraefore, e rejected.

% since NAa-95/95 18 moncerned., rhe
applicant was under deputation for four yedars from
1989 to 1993 and immediately +hereafter she Wasg
promoted on 30.6.93 on ad hoc basis and in 1994 as 3he
was promoted on regular hasis the applicant can hasv e
no grievance. 1t was not shown that the applicént had
made any representation and that she was aggrieved v
+hat order. oa~ 95/95 is, therefore, liable to D&

dismissed.

9. 1t is not in dispute that +he applicant
in O0OA-96/95 and OA-98/95 were eligible by 1990 having

completed three years of regular sarvice in the grade

" of Junior analyst. The grievance of the applicants is

that they should have been promoted on regqular basis
in 1991 itself. as stated supra in the rules of 1984
the consultation with the URPSC was a requirement for
the purpose of making regular promotions. The 1987

rules which were introduced by way of amendment have
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exempted the consultation with the upsc.  Thus whg?/f

the applicants became eligible in 1990 as  Per the
rules, it was not incumbant upon the department to
consult with the upsc for the purpose of promotion to
the post of 880 grade-I1T1. However, in the
notification dated 1.4.1987 the president has jasued
an amendment tO the regulations vizs Union pyublic
Service commission (Exemnptlon from Consultation!

Regulations, 1958 Amendment Regulations, 1987, after

entry 19(E), Regu lations 19(F) was insarteds-

C19(F) scientific posts in the
Ministry of srience and Teohnology .
Department of dcaan pevelopment,
pepartment of Noanonventional

Energy Sources and the Departmant
of Enwironmant, rorests and Wild
Life as specified in bhe @nnexurs
annexed to these regulations axcepl
in respect of appointments to be
made thereto by promotlon through
the Departmental promation
committee” -

10 . a perusal of Regulation 19(F ) makes i
clear that the consultation with the UPSC will not pbe
necessary except In cases of promotion to Scientific
posts in the Ministry of geience and Technology.
pDepartment of Ocean Dawvelopment, atc. by the oLRLC.
Thus by virtue of this regulation it was required of
the respondents o consult with the UPSC for promotion

+ro the post of 580 Grade~IIl. The 1987 rules wera

amended under article -309 of the constitution and the

k regulations were made under article-320 of the

constitution. In view of this conflict, as 1t wWas
astated in the counter affidavit, the respondents had

tried to resolve the same by resorting amendment of
n

the Recruitment Rules. This process appears to have

taken considerable time. This is also evident from

a~
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the letter dated 1.8.91 (Annexure a-2) where it Was
stated rhat the promotions could not he made O0
regular pasis because the amendment of the rules was
under process. Ultimately the rules were amended in
1993 whereby the ChairmanKMember of UPSC was shown a%
one of the Membery of the DPC. Tharesafter the
respondents passed the impugned order promoting them
on ragular pasis. In view of the above factual matrix
it cannot he said that the respondents nac
Aslibsrately dalayed the ﬂppointmant of the spplicants
The contention that the the assessnent Board OF neC
Aid not neet for the years 199192 and 1993 also could
be explained ih wiew of the abovea atated ©2ABONT.
Learned counsel tor applicant relies upon 1977 (2) SLR
&56. The petitioner in the said case was ignored for
promotion pecause OF mistake committed by e
government and thereafter notidnal promotion was given
with retrospective effect without financial penafits.
The court held that rhe petitioner could not be
penalised for no fault éf his as he could not be sald
to have forfeited his claim for arrears af salary.
This case, in our view has no relevance Lo the facts
of the present case. Here is a case of conflicting
rules both of which are equally valid andbthe rules
had to be amended for resolving the conflict. We do
- not proposé to diséuss other two cases cited by the
learned counsel for the applicant since the right of
the applicants for consideration of promotion from the
date of initial appointment on adhoc basis, 1s not A&

matter which has to be decided in this case.

Can
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14 Learned counsel also relies upon
annexure A-S an pffice Memo jzsued by the pepartment
of Personnel and Training where it was stated that the
pendancy of the amendment of the rules cannot bea &
ground for not giving raegulanr promotion. Mormally it

: ig brue that the mera fact of proposé&ﬂ amendment OF

the rules could not be & ground for stalling of the

5

promotions o be mads On regular nasis in the presant

i

an  We Nave stated earlisr. put in wiaw ar Fhs

facts  stated supira, hhe applicants cannot omake  any

grisvance against the impugned ordar.

1. We deo  not find any infirmity 0o C08
impugned order as the impugned ordars are passed in

accordance with the Recruitment Rules. The UAS,

rherefore fail and are accordingly dismissed.

(Mrs. Shanta Shastry) ' . RajagopalauReddy;'
Member (A) vice~Chairman (J)
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