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L. T lie Union of [ndia
through the Secretary
Department of Science t rachnoiogy
New Mehrauii Road-l100i6.

2. The Union Public Service Commission
through the Secretary
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Shahzahan Road, New Delhi.
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through the Secretary

Union Public Service Commission
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Versus

1. The Union of
through the Secretary -ror-hnnlociv
Department of Science &Technology
New Mehrauli Roaci~li0016.

2. The union Public Service Commission
through the Secretary
Union Public Service Commission
Shahzahan Road, New Delhi- ,Respondents

(By Advocate: Shri San jay Ku*>«r,^ • applicants
counsel for

Shri K.C.D. Qangwani,
respondents)

counsel for

ORDER-LOcaLI

r- '̂̂ n be dispoSJSd of oV
rhese three caser- '.^an d- jj- i

question of facts and law arv:
common order as common

in them.

c. In OA- 95/95 and 98/95 the applicants

ere. initially appointed as Technical Assistants in
the Ministry of Science and Technology on 24.3.1982 by
,ay of direct recruitment and were promoted on
15-10.1987 to the post of Junior Analyst. In OA-96/95
the applicant was directly appointed by way of direct
recruitment as Junior Analyst in 1988. The next post
in heirarchy for promotion is the post of Senior
scientific Officer Grade-II- Under the Recruitment
Rules called Department of Science and Technology
Group 'A' Gazetted posts (Non-ministerial. Scientific
and Technical) Rules, 1984 the minimum eligibility by
^ay of promotion is three years' regular service m
the post of Junior Analyst. The promotion is by way
of selection by the Assessment Board. In each case
the Union Public Service Commission shall be
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^mr,i laitfad the three yearsconsulted. The applicants o - .ugible
. in iw and 1991 and they became

nf service in
_ n_ tt Meanwhile

,cn pnomotion to the post of SSO 9nade 11- -
,,3, the Rules wete amended eherePy -

consultation -ith the UPSC has been ^
applicants were promoted on ad hoc basis in

H on "8/95 to the post of 3S0 Grade-Iland OB <8/9s ocoltioted on
in 0fl^95/95 the applicant was promoteWhereas m uh ^='/

matiP. representations . of
no f 93 The applicants made top
their reoular promotion since vacancies ii, the posts

-ifii lable In the letter -Jatc. i
of SSO Grade-II were aval lab lO

„ ft-si the respondents, however, stateco Q1 (Annexure A-i-J vne

q; Since tne amendment to the Recruitment Rules -o.
the post Of 330 orade-Ilwas under process, the

/car- Oa —98 ''Ot couldapplicant's promotion in OA- 96/95 and OA 9B, .-
IV after finalisation of the Recruitmencbe taKen up only after Tina

fd onst However, the applicant mRules for the said post,,
^ 1oQQ 1,993 3.nci

33„5/95 being cn deputation from 1989
repatriated to the department only on 15.6.9,
immediately thereafter she was promoted to the post of

•ariH <>,h6

SSO Grade-II on ad hoc basis,
,-i>h IS 7 94 on

oubseguently promoted within one year on lo.f.
cegular basis. In these circumstanoes. the applicant
in OB NO. 95/95, can have no grievance.

The grievance of the applicant in
OB-96/95 and 0B-9B/95. however, is that their regular
promotion could not be postponed merely on the ground
that the rules were under amendment. It Is also the
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1001-92
for the years

,30evance =f the applicante
,pa ah «.seee.eht Boaea aiB
eoneidering their promctioh-

1 .QP respondents refutesaearned counsel for re P
^ Vj' 1

n and submits that xn vxr-
the contention amenaed

fr, the rules between -he
. a. -hat- arose m u'l'sconflict rhat a i.,4-19Sr

, a ite Notification
ei-f 1987 ano tne irules of t^o regulations s.

ir-i,p.nt had made tne r
under the President ^where una , u., the proviso

-.r- ronferred by sno
of the powers com -exercise -i-^tution amen ni up
, c ,,rt1cle 320 of the Con^-itu-Clause CO,, o, H.n ^ ^e^emptxon rrom

oublic service Commis.>ivnthe union Pubii.
1 <958- as vu

itation) Regulations, I-- -
,, UPSC in case of proootionr -consultation with me . ^ rrade-Tl in the

. l.,r scientific Officer ut ade -
rhe posts of senior --i - pf the

- and Technology and m view
- --+-r-M of Science ana i-

^987 (amended ruies.i
. • . taKen to amend thedecision taK oremotions.

. ,,id not maKe regular Ptorespondents co., ^ issued on

tlv in 1993 a Notification nassubsaouencly

, 93 whereby the rmies of ^
per the amended rules theamended an •=> ,iv the applicants

have been made. Accordingly thepromotions h contended that
, TP is therefore, sonsei

peeh promoted,. It is,

the respondents cannot be tsultethe action of tne

- - wnbiection is also taken byA preliminary obaecri
. +.h-,t the OA is barred

, fnr the respondents that
the counsel for rne

by limitation-

the second contention as to theTaking the secuuv^

+-antion of the learned?p is the contentionlimitation; aated
t«. that in the letter

1 for the respondentscounsel for tne mformed to the
d, it was intormeu

1.8.91 (Annexure A /J



applicants that the promotions could not be made
of the amendments to the Recruitment Rules being
process. The applicants should have guestioned

4. iw +-h,t.rf=>after and that the delay of
the order immediately therearxer

thP 4 years thereafter is wholly unexplained.

1
it was stated

We do not agree. oince

the process of amendment,

justifiably awaiting the oaid
assed in 1994

that the rules were under

the applicants were

amendment. The impugned order was p

immediately thereafter they que

within the period of limitation. r,ie
therefore, is rejected.

stioned the said ordei

;on tent ion ,

j. Since On-95/0.5 t® concerned. the
applicant was under deputation for four years from
1089 to 1993 and immediately thereafter she
promoted on 30.6.93 on ad hoc basis and in 1994 as she

promoted on regular basis the applicant can nave
no grieyance. It was not. shown that the applicant had
made any representation and that she was aggrieved by
that order. OA- 95/95 is, therefore, liable to be
dismissed.

g. It is not in dispute that the applicant

in OA-96/95 and 0A--98/95 were eligible by 1990 having
completed three years of regular service in the grade
of Junior Analyst. The grievance of the applicants is
that they should have been promoted on regular basis
in 1991 itself. As stated supra in the rules of 1984
the consultation with the UPSC was a requirement for
the purpose of making regular promotions. The 1937
rules which were introduced by way of amendment have



•(o-

exempted the eonsultetion with the UPSC. Thue when
the applicente became eligible i" "'O P'"'
rules. it was not inoumbaht upon the department to
consult with the UPSC tor the purpose of promotion to
tne post of SSO Grade-II. However, in the
Notification dated 1-4.1937 the President has issued
an amendment to the regulations viz; Union Public
Service Coinmission (Exemption from Consu1tation)
Regulations. 1958 Amendment Regulations. 1987. after
entry 19(E). Regulations 19(F) was inserted:^.

"19(F 1 Scienti f i c Post s In ^
Ministry of Science and Technologyu
Department of Ocean Development
Department of Non-Conventionai
Energy Sources and the Department
of Frr-'i ronrnen t, Forests and Wil
Life as specified in the Annexure
annexed to these regulations except
in respect of appointments to !>-
made thereto by promotion through
the Departmental Promotion
Committee".

1^, A perusal of Regulation 19(F) makes ic

clear that the consultation with the UPSC will not be
necessary except in cases of promotion to Scientific
Posts in the Ministry of Science and Technology,
Department of Ocean Development, etc. by the D.P-C.
Thus by virtue of this regulation it was required of
the respondents to consult with the UPSC for promotion
to the post of SSO Grade-II. The 1987 rules were
amended under Article -309 of the Constitution and the
regulations were made under Article-320 of the
constitution. In view of this conflict, as it was

stated in the counter affidavit, the respondents had
tried to resolve the same by resorting^amendment of
the Recruitment Rules. This process appears to have
taken considerable time. This is also evident from



- n '

dated 1.8.91 (Ann.exure A-2) ^here it wasthe letter dated x. .

...t tne P.o»o«on. co... not Oe oa.e o.
oe.ulan basis because tbe a^enbeenb of tbe nuies e >

Ultieatelv the rules were asenOed munder process. Ultimate , „
„03 Whereby the Chairman/Hember of UPSC was s o
„„e Of the uembe. of the OPC- Thereafter the

.,,..r.or( nrder promoting themrespondents passed the impugned order
... yxew of the above factual matrix

on regular basis„ In view
r.aid that the respondents hadit cannot be oaid

, teliv.d the appointment of the applicnncsdeliberately delaysi

i-hat the the Assessment Board or dBsthe contention that rne .
1OQ1 -.oo and 1993 als/O o.'oi'' 1

4.. \/f>a.rS i9V,i
did not meet tor cnc

,e explained in view of the above stated^j~easons^
(earned counsel for applicant relies upon 1977 U) hLK
^56. The petitioner in the said case was ignored tor

nf mistaKe committed by thepromotion because of mistaxe
Government and thereafter notional promotion was given
„lth retrospective effect without financial benefits.
The court held that the petitioner could not be

to have forfeited his claim for arrears of salary,
in our view has no relevance to the factsThis case, m our vieAi

of the present case. Here is a case of conflicting
,-ules both of which are eoually valid and the rules
had to be amended for resolving the conflict. We do

_ose to discuss othet two oases Cited by the
learned counsel for the applicant since the right of
the applicants for consideration of promotion from the
date of initial appointment on adhoc basis, is not a
matter which has to be decided in this case.
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Learned counsel also relies upon
, A-s an Office Memo issued by the Department

, d T-alnlno «bere it „as stated that theOf Personnel and Training w
a. -p +-hf=. rules cannot be a

, -w of the amendment of the ru -pendency or

nt giving regular promotion. Normally -ground for not giving r j ,

true that the mere fact of proposg4. ^
Lhe rules could not be a around for stallmd of the

I r T ri •t'l'iP Di 0ScBn :

.p.- OP to be made on regular basis m ..J,.,. ,promotions to ss imc.- ^ ^
1 . Q111 1 n V e o f p' ^"

C.p' •r. <t t a t e d earl i e r . ou tinj,, • a.s we; hav« oLurL.-<

facts stated supra, the applicants cannot
grievance against the impugned order,

(T., «e do not find any infirmity ,n the
,„pgg„dd order as the impugned orders are passed tn
accordahoe with the Pecruitment Pules. The dps,
therefore fail and are aooordlngly dismissed.

(V. Rajagopala Reddy)
(Mrs. Shanta Shastry) yice-Chairman (J)

^ Member (A)
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