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(By Advocate: Sshri Sanjay Kund . counsel for
applicants
ahri K.C.D. Zangwani, counsel for
respondents)

ORDER_(Qrall

By Reddy. J.=

These three cases 24N be disposed of Dy &
common order as comman queastion afF facts and law Arise
in them.

2. In  Oa- 95/95% and 98/95 the applicants
were initially appointed as Technical Assistants in
tha Ministry of science and Technology on 2451982 DY
way of direct recruitment and were oromoted on
15.10.1987 to the post of Junior aAnalyst. In OA-96/75
the applicant was directly appointed by way of direct
recruitment  as Junior analyst in 1988. The next post
in heirarchy for promotion 1is the post of Senior
geientific Officer Grade-II. Under the Recruitment
rules called pDepartment of science and Technology
Group A’ Gazetted posts (Non-ministerial. gcientific
and Technical) Rules, 1984 the minimum eligibility by
way of promotion is three years’ regular service in
the post of Junior Analyst. The promotion is by way

of selection by the Assessment Board. In each <asa

the Union Public Service Commission shall be
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consulted. The applicants completed +he three years
of service in 1990 and 1991 and they became eligible
for promotion to the post of $80 grade~11. Meanwnile
in 1987 the Rules were amended whereby ths
econsultation with the upsc has been exempted. The
applicants were promoted on ad hoc basis in 0A-96/95
and Na-98/%95  to the post of S50 Ggrade—11 in 199l
whereas in 0a-95/95 the applicant was promoted on
50L& 93 The applicantg mads repregentatioms For
rheir regular promotion sincs vacancizs in the DOSTS
of 3280 Grade-11 welre availabie, In the lstter dated
1.8.91 {annaxure g=2) the respondents, nowever. stated
rhat since the amendmant Lo the Recruitment nules For
+the post af SS80 Grade~11 was under process, e
applicant’s promotion in Da- 96/95 and OA=-98,/25 could
pe taken up only after finalisation of the Recruitment
mpules for the said post. Howewer , the applicant in
na-95/95 being on deputation from 1989 to 1993 and
repatriated to the department only oh 15.6.93,
immediately thereafter she was promoted o the post of
380 arade~II on ad hoc basis. and she Was
subsequently promoted within one year an 15.7.94 On

regular basis. In these circumstances, the applicant

in OA No. $5/95%, can have na grievance.

N

ﬁg, The grievance of rhe applicant in
0a-96/95 and 0A-98/95, however, ;s that their regular
promotion could not be postponed merely on the ground

rhat the rules were under amendment. It is alsoc the
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arievance of the applicanta that for phe years 1oal-9d

and 1993 an ﬁssessment goard did not even meet Tor

considering thelr promotion,

efutes

o

L. Learned ~ounsel for raspondents r
the contention and submits rhat in wiew ©OF rhe
conflict rhat arose in the rules mpetween Lhe amended
rules of 1987 and the Notification dated 1.4.1987
where under the president nad made rhe requlations in

reise  oF Fhe powars conferread by bhe prov1H0 T

@

clause (3) o Article zme nf Lhe Cmn@tituﬁion amendind

e Unien public Sarvice rommission (Exempbion F o
Cmn$u1tatiun) Regulations, 156, a% ro  nhe ey

consultation with the UPSs in o3se of promotiong 0

rha posts of Senior seientific Of ficer arade-11 in the

"
o1

Ministry of Science and Technology and in wview o1

Adecision taken TO amend the 1987 (amended RS
respondentg could not make ragular promoti@nﬁ,
Subsaquently in 1993 & Notification nas been iaaued ON
27ul;93 whereby the rules of 1994 have peen further
amended and as per the amended rules the regular
promotions have been made . accordingly the applicants
have bDeen promoted“ t i1s, rherefore, montendad that

+he action of the respondents cannot be faulted.

[ A preliminary objection is also taken by
the counsel for the respondents that the OA ig parred

by 1imitation.

G. Taking the second contention as ro  the
1imitation; it is the contention of the tearned

counsel for the resppndents that in the letter dated

1.8.91 (Annexure a-2y it Was informed to the
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applicants that the promotions could not be macde th
view of the»amendments to the Recrultment Rules being
under process. The applicants should have questioned
t+he order immediately thereafter and rhat the delay of

rhe. 4 years theresafter is wholly unexplained.

- wWe do not agree. gince it was statead
that the rules were under the process of amendment,
the applicants were justifiably awaiting the saild
amendment . The impugned oarder was passed i 1994
immediately theresaftaer theay questioned rhe sald order

within  the period of Limitation. The oontention,

therefore, 1s rejected.

%. Since na-95/95  is concerned, the
applicant was under deputation for four years from
1989 to 1993 and immediately thereafter she was
promoted on 20.6.93 on ad hoc basis and in 1994 as s he
was promoted on regular bésis the applicant can have
no grievance. It was not shown that the applicént had
made any representation and that she was agarieved by
that order. 0a- 95/95 is, therefore, liable To be

dismissed.

q. 1t is not in dispute that the applicant
in 0A-9&/95 and OHa-98/95 were eligible by 1990 having
completed three yearé of regular service in the grade
of Junior Analyst. The grievance af the applicants is
that they should have been promoted on regular basis
in 1991 itself. As stated supra in the rules of 1984
the consultation with the UPSC was a requirement for

the purpose of making regular promotions. The 1987

rules which were introduced by way of amendment have

o
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axemptad the consultation with rhe UPSC. Thus when
the applicants pecame eligible in 1990 as per the
rules, 1t was not incumbant upon the department to
consult  with the UPSC for the purpose of promotion toO
the post of S50 Grade-I1. However, in the
Notification dated 1.4.1987 the president has issued
an amendment To the regulations vizsg Union Public
service Commission (Exemption from Consultation)
Regulaticns, 1958 amendment Regulations, 1987, after
entry 1%(E). Regulations 1L9IF) mas inserted:~

TR (F) aeientific postis in  ths

Ministry of Scisnce and Technology.

Dapartment of CGcean Development,

Department of Non-Conventional

Enaergy Sources and the Department

af  Environment, Corests and  Wild

Life as specified in the Annexursa

annexed to bhese regulations except

in respect of appointments To b

made thereto by promotion through

the Cepartmental Promotion
committes” .

10 . a  perusal of Regulation 19(F) makes 1Ff
clear that the consultation with the UPse will not be
necessary except in cases of promotion to soientific
posts in  the Ministry of Science and Technology.
Department of Dcean Development, eto. by the D.P.C.
Thus by virtue of this regulation it was required  of
t+he respondents to consult with the UPSC for promotion
+o the post of 5350 Grade-I1I. The 1987 rules were
amended under Article -309 of the Constitution and the
ragulations were made under article-~320 of the
Constitution. in view of this conflict, as it was
stated iIn the counter affidavit, the respondents had

tried to resolve the same by resorting.amendment of
A

the Recruitment Rules. This process appears to have

raken considerable time. This is also evident from

¥
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the letter dated 1.8.91 (Annexure a-2) where 1t was
stated that the promotions could not be made ON
regular pasis because the amendment of the rules Was
under process. Ultimately the rules wers amended 1n
1993 whereby the Chairman/Member of UPSC was shown as
one of the Membery of the DPC. Thereafter Lhe
regpondents passed the impugned order promoting them
on regular pasis. IN view of the above factual matrix

it cannot be sald that the reapandents had

Adelibarately delayved fthe appointment af the applicss
The contention rhat the the posaessmnent Roard or B
did not meet for bthe years 1991~-92 and 1993 also cond L
be explained in wisw of the above stated reasons.
Learned counsel for applicant relies upon 1977 (Z) SLR
&656. The petitioner in the said case was ignored for
promotion pecause of mistake committed by e
government and thereafter notional promotion was given
with retrospective effect without financial baenet 1S .
The court held that the petitioner could not be
penalised for no fault of his as he could not be sald
to have forfeited his claim for arrears of salary.
This case, in our view has no relevance ro the facts
of the present case. Here is a case of conflicting

rules both of which are equally valid and the rules

had to be amended for resolving the conflict. We olw)

not propose To discuss other two cases cited by the

learned counsel for the applicant aince the right of
the applicants for consideration of promotion from the
date of initial appointment on adhoc basis, is not  a

matter which has to be decided in this case.




- Learned counsel also relies upon
annexurea a~-4% an Office Memo jssued by the pepartment
of Personnel and Training where it was stated that e
pandaency nf the amandment of the rules s~annot be &
ground for not giving regular promotion. Mormally 1t
je  brue that ths mere fact of proposg&p amandmeant of

the rules could not be a ground far stalling of  the

promotions o b made on ragular hasis 1IN 1
as wWe have stated earlier. BUt in wisw of el

Facts stated SUupids the applicantm cannot  mars EAa R

grievance against the impugnad order.

1. we do  not fFind any infirmity n the
impugned order as the impugned ardars are passed g
accordances with the Recrultment Rules. The DAS,

thereforea fail and are accordingly dismissed.

. B 1Y)
(Mrs. shanta shastry) (V. Rajagopala Reddy
Member (A) Yice~Chairman {1
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