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ORDER_CQ.cal-I

By.„Reddy:^„J^:

o

These three cases can be disposed of by a

common order as common question of facts and lam arise

in them.

o

OA- 95/95 and 98/95 the applicants

were, initially appointed as Technical Assistants in
the Ministry of Science and Technology on 24.3.1982 by

way of direct recruitment and were promoted on
15.10.1987 to the post of Junior Analyst. In OA-96/95

the applicant was directly appointed by way of direct
recruitment as Junior Analyst in 1988. The next post

in heirarchy for promotion is the post of Senior

Scientific Officer Grade-II. Under the Recruitment

Rules called . Department of Science and Technology

Group Gazetted posts (Non-ministerial Scientific

and Technical) Rules, 1984 the minimum eligibility by

way of promotion is three years" regular service m

the post of Junior Analyst- The. promotion is by way

of selection by the Assessment Board. In each case

the Union Public Service Commission shall be
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iir-ants completed the three yearsconsulted. The applicants comp
ippo and 1991 and they became e igof service m 1990 ana

-  . t-ho DO<^t of SSO Grade-II- MeanwhileV  for promotion to the po--

in 1987 the Rulec were amended whereby
consultation with the UPSC has been exempted.
applicants were promoted on ad hoc basis in OP-96/95
and OA-98/95 to the post of SSO Grade II

in 0A~95/95 the applicant was promotedwhereas m uh ^

riir'^nts made representations for30.6„93- Tlie applicants mau«
-  vyar-ancies in the posts

their regular promotion since vacancies

of SSO erade-II were available. In the letter
t 8 91 CAnnexure A-2) the respondents, however, stated
that Since the amendment to the Recruitment Rules for
the post of SSO orade-ll was under process, the

•  HA- <9(^/95 and OA-98/95 couldapplicant's promotion in OA 96/5
^4- final isation of the Recruitment

be taken up only after finalisation

Rules for the said post. However, the applicant
0^-95/95 being on deputation from 1989 to 1993
repatriated to the department only on 15.5.93.
immediately there-after she was' promoted to the post of
SSO Grade-II on ad hoc basis. and she

+- a i iii~hin one year on 15.7.94 onsubsequently promoted within one y

iar basis in these circumstances, the applicantregular pasis. -t"

in OA NO. 95/95, can have no grievance.

\

2^ The grievance of the applicant in

is that their regular
Ofl-95/95 and OA-98/95, however,

promotion coUld not be postponed merely on the ground
that the rules were under amendment. It is also the



grievance of the applicants that for the years 1991-92
and 1993 an Assessment Board did not even meet fof\

V considering their promotion.

o

o

Learned counsel for respondents refutes

the contention and submits that In vle« of the
conflict that arose in the rules between the amended
rules of 1987 and the Notification dated 1-4.19
where under the President had made the regulations in

csrspi-Frat-i-od bv the proviso to
exercise of the powers conferred by c

Clause (3) of Article 320 of the Constitution amending
the union Public Service Commission CExemptlon from
consultation) Regulations, 1958. as to the to-
consultation with the UPSC In case of promotions
the posts of senior Scientific Officer Grade-II in the
Ministry of Science and Technology and in view of the
decision taKen to amend the 1987 (amended rules)
respondents could not make regular promotions.
Subsequently in 1993 a Notification has been issued on
27.1.93 whereby the rules of 1994 have been further
amended and as per the amended ■ rules the regular

b, mirHo Accordingly the applicantspromotions have been made. Accoraingiy

have been promoted. It is. therefore, contended that
the action of the respohdents cannot be faulted.

A preliminary objection is also taken by

the counsel for the respondents that the OA is barred
by limitation.

6. Taking the second contention as to the
r

limitation; it is the contention of the learned
he respondents that in the letter dated

A"2) it was informed to the
courtsel for tl

1.8.91 (Annexure



-s-

applicants that the pnomotlons could not be made, in

view of the amendments to the Recruitment Rules being
under process. The applicants should have questioned
the order Immediately thereafter and that the delay of
the 4 years thereafter is wholly unexplained.

We do not agree. Since it was stated

that the rules were under the process of amendment,
the applicants were justifiably awaiting the said
amendment. The impugned order was passed In 1994
immediately thereafter they questioned the said order
within the period of limitation. The contention,

therefore, is rejected.

o  ■ Since OA-95/95 is concerned, the

applicant was under deputation for four years from
3989 to 1993 and Immediately thereafter she was
promoted on 30.6.93 on ad hoc basis and in 1994 as she
was promoted on regular basis the applicant can have
no grievance. It was not shown that the applicant had
made any representation and that she was aggrieved by

that order. OA- 95/95 is. therefore, liable to be
dismissed.

g. It is not in dispute that the applicant

0A--96/95 and OA-98/95 were eligible by 1990 having

completed three years of regular service in the grade

of Junior Analyst. The grievance of the applicants is

that they should have been promoted on regular basis

in 1991 itself- As stated supra in the rules of 1984

the consultation with the UPSC was a requirement for

the purpose of making regular promotions. The 1987
rules which were introduced by way of amendment have

o
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exempted the consultation with the UPSC. Thus when

the applicants became eligible in 1990 as per the

rules, it was not incurnbant upon the department to

consult with the UPSC for the purpose of promotion to

the post of. SSO Grade-II. However, in the

Notification dated 1-4-1987 the President has issued

an amendment to the regulations viz; Union Public

Service Commission (Exemption from Consultation)

Regulations, 1958 Amendment Regulations, 1987, after

entry 19(E), Regulations 19(F) was inserted:-

"19(F) Scientific posts in the
Ministry of Science and Technology,
Department of Ocean Development,
Department . of Non-Conventional
Energy Sources and the Department
of Environment, Forests and Wild
Life as specified in the Annexure
annexed to-these regulations except
in respect of appointments to be
made thereto by promotion through
the Departmental Promotion
Committee"-

10,. A perusal of Regulation 19(F) makes it

clear that the consultation with the UPSC will not be

necessary except in cases of promotion to Scientific

Posts in the Ministry of Science and Technology,

Department of Ocean Development, etc- by the D-P-C-

Thus by virtue of this regulation it was required of

the respondents to consult with the UPSC for promotion

to the post of SSO Grade-II- The 1987 rules were

amended under Article -309 of the Constitution and the

regulations were made under Article-320 of the

Constitution- In view of this conflict, as it was

stated in the counter affidavit, the respondents had

tried to resolve the same by resorting amendment of

the Recruitment Rules- This process appears to have

taken considerable time- This is also evident from
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the letter dated 1.8.91 (Ann.exure A-2) where it was

stated that the promotions could not be made on

regular basis because the amendment of the rules was

under process. Ultimately the rules were amended in

1993 whereby the Chairman/Member of UPSC was shown as

one of the Mernben of the DPC. Thereafter the

respondents passed the impugned order promoting them

on regular basis. In view of the above factual matrix

it cannot be said that the respondents had

deliberately delayed the appointment of the applicants

The contention that the the Assessment Board or DPC

did not meet for the years 1991-92 and 1993 also could

be explained in view of the above stated reasons.

Learned counsel for applicant relies upon 1977 (2) SLR

656. The petitioner in the said case was ignored for

promotion because of mistake committed by the

Government and thereafter notional ,promotion was given

with retrospective effect without financial benefits.

The court held that the petitioner could not be

penalised for no fault of his as he could not be said

to have forfeited his claim for arrears of salary.

This case, in our view has no relevance to the facts

of the present case. Here is a case of conflicting

rules both of which are equally valid and the rules

had to be amended for resolving the conflict. We do

not propose to discuss other two cases cited by the

learned counsel for the applicant since the right of

the applicants for consideration of promotion from the

date of initial appointment on adhoc basis, is not a

matter which has to be decided in this case.
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"\.4. Learned counsel also relies upon

Annexure A-6 an Office Memo issued by the Department

of Personnel and Training where it was stated that the

pendency of the^ amendment of the rules cannot be a

ground for not giving regular promotion. Normally it

is true that the mere fact of proposg(J^, amendment of

the rules could not be a ground for stalling of the

promotions to be made on regular basis in the present

case' as we have stated earlier. But in view of the

facts stated supra, the applicants cannot make any

grievance against the impugned order. .

11, We do not find any infirmity in the

impugned order as the impugned orders are passed in

accordance with the Recruitment Rules. The OAs,

therefore fail and are accordingly dismissed.

V

(Mrs. Shanta Shastry) (V. Rajagopala Reddy)
Member (A) Vice-Chairman (J)

0
cc.

\


