N

N

.

Central Administrative Tribunal
Frincipal Bench

0O, A«No. 853/1995
New Delhi, the 13th day of September, 1995

Hon'ble Shri A.V.Haridssan, Vice-Chairman(J)
Hon'ble Shri R.K. Ahooja, Member ( A)

Ganesh s¢n of Shri Ghamandi Lgal
resident of I-II, 334, »
Mg angeer, ‘ ‘ -

NeW De.lhi— 110 0629 ‘e cAppllcant

(By shri A.K.Bhardwaj, advocate)

Versus

Union of India thr ough:

1.. The Secretary.‘

Ministry of Science & Technology,

Department of Biotechnology,

Block = 2 (7th floor), Lodi Rogd,
New Delhi- 110 0@3,

2s The Deputy Secretary, '
Ministry of Science & Technology, ‘
Depasrtmert of Bio-technology,
Block— 2 (7th floor), C.G.C. Complex,
‘Lodi Rogd, .
New Delhi~ 110 003,

3. The Under 3ecretary,
( Shri Ganga Singh)
Ministry of Science & Technology,
Block- 2 \(7th floor), C.G.0O. Complex,
Lodi Rogd, ’
New Delhi, s.Respgondents

(By Shri N.S. Mehta, Advocate)

Crder (QOral)
By Hon'ble shri A.V.Haridasan, Vice-Chairman (J)s

The applicant was first engaged as , casual labourer
vith Ministry of Science & Technology, D?épartment of Bio-
téchnolOgy to work as g gardner. Thereafter, after being
fourd medically fit, he was appointed by the Deputy Secretary
the secomd respordent by order dated 64 40 1993 (AnnexLzre-"B)

~aS a Mali in the pay scale Rs. 750-940/-, He was put on

probation for g peri od of two yegars, While so by 3 notice dated
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23rd December, 1994 ( Annexure A-5) the Under 3ecretary, the
resgondent No, 3, purporting to act under sub ru}e 5(1) of
the C. C.S.(Tem.porary Service) Rules, 1965 terminated the
services of the applicant by giving one month's notice.
Aggrieved by the termination of his services, the applicant
appr 0ached this Tribunal filing C.A. No. 160/95 which was
~<i'1sposec\ of with a direction to the applicant to make a
represen tation/appeal under sub rule 2 of Rﬁle 5 of the
CeCo S. ( Temporary Service) Rules to the cOmpetent authority
and with adirection to the competent authority to dispose of
the appeal, with a speaking order. In view Of the above
diréctiOns, the applicant made a representastion to the
Deputy Secretary, the respordent no, 2, who by the impugned
order dated 25th April, 1995 rejected the apgeal of the
applicant. It is under these circumstances, the afplicant

hags filed this aPPlic-atiOn challenging the legality, vlalidity

~and correctness of the order of the third respondent temi-

nating his services, praying for a declaration that the
action of the respcndents in terminating the services of

the applicant is illegal, arbitrary, void and discri.minatory
with consequential reli‘ef of re-instatement in service wi th
back wages. The applicsnt has alleged in this application
that the thifd respondent was motivated byMalifein issuing
the order Of termination., He has also contended that the third
respondent not being his appointing authority namely the
authori ty who appointed him had- no jurisdiction to terminate
his services, |

| The respondents in their COQnter statement have admit ted
that the applicant was appointed as temporary u0vern.nent
servant by the oecOnd respondent but they contend that the
third respondent, according to the rules, being the appointing

(_.‘,,‘/? . . . .
authority, he was cOmpetent to terminazte applicant's servicese
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The representatibn submitted by the applicant was properly

considered and he was given a reasoned order according to the

respondents.

We have heard the learned counsel for the parties ard
have peru-sed the material on record. Shri A-K.Bhardwaj, counsel
for the applicant argued that the order of the third respondem;
dated 231d December, 1994 (Annexure A=5) is without juris-.
diction as applicant having been appointed by the Deputy
'Secretary, the respondent no. 2, nObody subordinate to him
is empowered by rules to terminate his s_erviceé. He argqued
that this contention taken by the appiicant in his appeal
$ubnitted to the Deguty 3ecretary, the secomd respordent, was
not taken note of while disposing of the refresentati On,ard;
‘therefore, the impugned order is liable to be'struck down.
Learned counsel for the respondents on theother hand invited
our attention to the fact that in the case Of group YL
employees like the gpplicant, the Under Secrétary is the
appointing authority and as such is cOmpetent to award any
of the penalties. Therefore, despite the fact that the applicant
was appointed by the Deputy Secretary, Shri-N.S.Mehta arqued
that the Under Secretary, the third respondent was ccnpetent
to terminste the applicant's services urder-Rule 5 of the
C.C-'S.(Tetﬁporary Service) Rules, 1965. Shri Bhardwaj counsel
for the applicant invited ocur attention to the rulings‘ of the
Hon'ble a,l\preme‘ Court of India in the case Of Un Frakash
Gupta Swadheen V/s. Union of India and Crs, fepOrt'ed)in 1975(2) -
SeL.R, P. 226 wherein in a éimilap circums tances it was ﬁeld
going by the definition of the appointing authority in
Central Civil Sexvic.es (Qassification, Control and Appeal )
Rules, 1565, the appointing authority should be deemed to be

the highest authority contained in rule 2(a) of the Rules, ard
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of this order and to pay him full back wagies for the period he
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that if the temmination order is issued by the lower authority
than that of appointing guthority then the same is not sustaingblesd
In t he caseof Gn Psrkash Gugta Swadheen, he was éPLJOinted by .

a higher authority but his services were terminated by the

lower appointing authority. The Hon'ble Supreme Court of Indiga

held that the order of temination was invslid. The dictum in

fn Prakash Gupta Swadheen's case avplies on all fours to the

 factstaf .this case. The ap}«llcant dmittedly was appOmted by

the Deputy aecretary, the respOndent no. 2. The Under Secretary,
the respondent no, 3, being subordinate in rank to the E}‘eputy
Secretary who appointed the applicant, the order issued by the
Under ”Secretary termi'nating the services of the applicant has

to be struck down s incompetent. The impugned order (Annesire A-1)
Mrich does not show application of ‘mind on this aspect'alsb has

to be ‘s't.ruck down. In the result, the application is allowedd

The impugned orders are set sside and the respondents are

directed to re-instate the arplicant in service forthwith, at C
any rate within a period of one month fram the date of receirpt g
was kept away from the service within a periad of two months
fram the date Of receipt of this order. The aPfFlication is

disposed of accordingly with no order as to. costy!

(P\oKvmaCi{\/Jfl‘\) (f‘\. VQHARIDASAN)

MW _ VI CE=CHAIRMAN (J) - i




