Central Administrative Tribunal
Prind pal Bench

es oo

00“0 ”G.-835/1995

New Delhi, this the g7 day of November,1995
Hon'ble Shri B.KeSingh, Mamber (Adninistr:tivn)

Suykhdev S ingh Mayer,

s/e Shri Desh Raj Mayer,

r/e Blek Ne., 9, Ledhi Colony,

Neu Delhi, eoohpplicant

(By Shri Sunsel Malhotra, Advecate)

Versus

Unien of India threush

1., PMinistry of Home Affairs,
Nerth Block,New Delhi,

2. Ministry of Health and Family Welfare,

(Secretary Meslth), Nirman Bhaven,
New Delhi,

3, Chief Medical Officer,
CeG,H.S, H‘l‘quart.ra'
Nirmen Bhauan,

4, Natiensl Capital Territery,
(Threugh Chief Sscretary),
01ed Secreteriat, Delhi, ..Respencents

(By Shri M.K.Gupta, Advecate)

ORDER

This O.A. No. 835/95 has been filed against the
impusned erder No._7~82/81-F&P Sectien/Pt, /3993 dated
74,1995,

The gemitted facts are these. The spplicant jeined
Delhi Police as Public Presecuter en 14,11,1967 and wes
previded C.G.H.S., facilities till 1974, In 1§7d,thc Presecutien
Branch, vhich was functioning under Delhi Police was placed

of
under a separate Dimecterate of Presecutiony/Delhi Administra-
ti.n "..gf. 1.4.197‘ and the COG.H‘S. cards issued te the
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empleyees concerned were allswed to be continued, In 1981,
the C.G.H.S. Hagdguarters refused to renew the existing
cards of the Public Prosecuters, Delhi Presecution Welfare
Asseciation spproached the Delhi Administration with a
request to centinue the C.G.H.5. facilities and this request
was duly fervardsd by Jelhi Administretion which wes
acceded to by the Ministry of Health and Family Welfare vide
their letter No, $.11019/13/30-CGHS Desk~I dated 1.8,1981

s copy of which is enclesed with the 0.A. at pese 12 of the
paper book, The applicant's CGHS card me arine No. 187654
dated 18.68,1981 was issued on payment of the requisite
charges gnd he enjoyed these facilities till his retirement
on 31.,1.,1995, His request for continuatien of the facilities
even @ ter the retirement, as is applicable to Cemtral Govt,
employees,was net acceded to and gaarieved by that order
this O.AR. has since been filed seeking the relief that the
letter of rcjectioh of the applicatien for continuance

of C.G,H.,S, facilities after retirement be quashed and the
spplicent may be allowed to avail ef the facilities even
after his retirement,

On notice,t he respencents filed the reply contesting
the applicatien for srant of reliefs prayed for,

Heard the lesarned ‘counsel for the parties ane¢ perused
the recerd of the case,

Durins the pencency of this 0.A., the respondents vide
their letter No, 7-81/81-C&P/CGHS(P) dated 14th Auys.,1995
have withdrawun these facilities en the sreund thst Govt. of
Delhi have its ewn health service scheme and they should
Previde these medicel facilities to their employees. Para No.
2 of the letter says that this letter issues with the spproval
of Additienal Secretary vide diary Ne, 1346-AS(H)/95 dated 20,3,95

and copies have been marked to all concerned,
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The learned counsel for the applicant vehemently
greued that a facility which had been continuing riaht
from the date ﬁhe apolicant joined till the date of his
retirement, cannot be gnilataraly vithdraun, It is a vested
rigsht accrued to the applicant at par with the similarly
placed employees in whose favour this facility tes been
extended, He has made averments to the effect that eight
persens who were similarly placed employaess have been granted
these facilities and their rames are (i) Shri L.N.Shukla,

Chief Prose.uter; (ii) Sh, K.B.Saxena, Chief Prosecutor;
(iii) Shri C.P.Nanda, Chief Pregsecutor; (iv) Shri 5.C.

Sexena, Chief Prosecuter; (v) Shri V.P.Sahni, Chief
Prosecuter; (vi) Shri A.N.Sgheal, Chief Prosecuter and

(vii) Shri S.N.Vinayek, Chief Presecutor., In additien te
this, it is further stated that the C.G.H.5, faciiities

Q;re also extended te Shri R.K.Khanne whc slso retired =c
Chief Prosecutor, The resuttal in the counter reply is only
in case of Shri R.K.Khanna isnorine other seven persons wvhosa
names have been indicated by the learned counsel for the
applicant, In the case of Shri R.k.Khanna, it has been s tated
that it was inadvertently extended to Shri Khanna, The
rebuttal in cese of cthers is either not there or is very
week, The position of law in such matters is very cleer,

It is well settled that Rule making autbority has the power
to amend a rule but it is equally well settled that if any
rigcht is accrued it cannot be curtailed or asbrideed without
siving a show cause notice to the #ffected employees. In such
cases the rule aluays has a prospective effect, If reprospece

tivity is trsmpling upon the vested ri-his of the individ¢ugl, this

law. Rules have to bs

cannot be sustained in' the eyes: af/ ‘framed uncer the provisions

of ststute. In other yerds rules have statutory force but

before a rule could have the effect of the statutory provision

the Hon'ple Supreme Court have held that two conditions must
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ke fulfilled namely(i) it must conform to theprovisions

of the statute under which it is framed: and (ii) it

must also come within the s¢0pe and purview of the rule
making power of the authority framing the rule. If either

of these conditions is not fulfilled, the rule so framed
woul® Be void, This has meen held in the case of ONGC gnd
Another V/s. Subhash Chander Yedav reportes in 1988(7)

A.T.C. P,296(SC). A policy eecision also must stand the

test of being in tune gith tre fundamental rights and if it
sncroaches upon any of the fundamental rishts, it is

void a@s ordiened By Article 13 of the Constitution. The
Hon'kle Supreme Court have further highlighted that reviation
from the standard By which the respondents prefess must be
cncigtently followed in cgse of the similarly placed emplovyees,
This has meen held in the case of Su-hdheer Singh reported

in ABR 1975(SC) P.1329 "The existence of rules and resulations
under statute is to ensurs resular conduct with g distinctive
attitude to that conduct as a standard. 1hiq court

has repeatedly observed that whenever a man's right is
wffected by decision maker under statutory pewers, the court
Could presume the existence of duty to observe the rules cf
natural justice in compliance with rules and regqulations
imposed by the statutd, In such cases where the rule is
modified and is likely to affect the vested ri~ht ef an
individual, its promuleation shoulc be eiven effact in future
if retFoSpectivity is likely te curtsil or abridec , the
rights ghich have alzeady @ ccrued, The rules cannrot
operate to deprive any person of his vested ri ht and
paerticulaerly yhen other similarly situated people have beesn
extended those menefits accruedns from tre prevelent rylee,
Firstly this rule which is being described as a policy

‘decision is curtailing the right andﬁzecondly
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the respondents have not consistently followed these rulss,

It is also not clear whether the Additional Secretary is the
competent authotity to modify or amend the rules. The relevant

" amended rule states that this issues u1th the approval of

the Addltional Secretary. It is not clear whether this
falls within the scope and purview of the Additional
Secretary to modlfy the rules or to amend the rules which
are in existence, and the facility which has been e xtended

to eight: other similarly situated people.

It was clearly conceded by the counsel for the
apblicant that the amendment in the said rule was issued in
August, 1995 and this O}A.‘uas filed in April, 1995 and as
such the amended rules could not be assailsd at that time
since it was not in existence. An interim order was issued
in this case on 19.,4.1995 which has continued since then,

It is not denied that the relevant rdles'have been

~

issued during the pendency of this 0.A. Promulgating this rule

with retrospectiue date is not fair and just, since it will

deprive only the applicant when all other similafly situated

persons have escaped from the operation of this rule apd

will continue to enjoy the facility. To that extent, t here is

an element of discrimination under Article 14 & 16(1) of

‘the Constitution.
In the llght of what has been stated above, the applicant

is derCted to file a fresh representation to the rESpondents

%f consider his case at par with other similarly situated

persons hlghllghtlng all the facts and circumstances of this

case and hardéhip, if any, involved in the retrospective

application of this rule which has come into force in Aug.,1995

and the apblicant retired on 31.1.1995 and this was 0.A. was
filed in April, 1995 for redressal of the grievance u1thma

pericd of two weeks from the date of receipt of the COpy of
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this order and the respondents are directed to dispose of the
representation to be filed by the applicant, within a period of
four weeks from the date of receip of a copy of the representa-
tion,

With these abeve observations, the 0.A, is disposed of

but without any order as to costd
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