
mm

Cintral *i«ini8tr«tiv« Tribunal
Principal Bench

O.A. Ne. 835/1995

New Delhi, this the iay of Nove»ber,1995

Hen•blB Shri B.K.Sinfh, Hewber (Aininistratiwe)

Sukhbev Sinfh Hayer,
a/e Shri Deah Raj Hayer,
r/e Blade Ne. 9, Ledhi Colony,
New Delhi*

(By Shri Suneel Nalhetra, Advecate)

• .Applicant

Versua

Unien ef India threufh

1, nifiiatry ef Howe Affaire,
Nerth Block,Neu Delhi*

2* Hiniatry of Health and Fewily yelfare,
(Secretary Health), Nirwan Bhawen,
New Delhi.

3, Chief Hedical Officer,
C.G.H.S. Headpuartera,
Nirean Bhawan,
N (?w Delhi*

4. Hatienel Capital Territory,
(Threufh Chief Secretary),
Did Secretariat, Delhi*

(By Shri H*K*Gupta, Advecate)

BRDER

By Hon'ble Shri B.K5 iriih,ne»ber(A)j

. .R eapendents

Thia O.A. No. 835/95 hea been filed aiainst the

iwpuBned order Ne. 7-82/81-C&P Sectien/Pt./399 3 dated

7*4.1995*

Theadwitted facts are theae. The applicant jeined

Delhi Police as Public Presecuter en 14.11.1967 and was

provided C.G.H.S. facllitiea till 1974. In 1974,the Preaecutien

Branch, which waa functioninf under Delhi Police was placed
ef

under a separate Dieecterate ef Preaecution^Delhi Adwiniatra*

tien w.e.f. 1.4.1974 and the C.G.H.S. cards issued to the
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Mplayees concernecf u«re allsusi to hie continued. In 1981

the C«u,H«S» Haaiquartere refused to renew the existinf

cards of the Pudlic Prosecutars, Delhi Prosecution Uelfara

Association approached the Delhi Administration with a

request to continue the C.G.H.S, facilities and this request

was duly forwarded dy Uelhi Administration which wes

acceded to dy the Ministry of Health and Family Welfare wide

their letter No, S .11 019/1 3/30-CGHS Desk-I dated 1.8,1981

a copy of which is enclosed with the 0*A. at paae 12 ot the

paper doek. The applicant's CGHS card de arinf No. 187654

dated 18*8,1981 was issued on payment of the requisite

charfes and he enjoyed these facilities till his retirement

on 31•1,1995. His request for continuation of the facilities

even after the retirement , as is applicadle to Cedtral Govt.

employaes,was not acceded to and aqfrieved dy that order

this Q.A, has since deen filed seekinq the relief that the

letter of rejection of the application for continuance

of C.G.H.S, facilities after retirement de quashed and the

applicant may de allewed to a vail of tho facilities even

after his retirement.

On notice,t he respondents filed the reply centestinf

the application for qrant of reliefs prayed for.

Heard the learned counsel for the parties and perused

the recerd of the case.

Ourin§ tho pendency of this O.A,, the respondent s^vide

their letter No, 7-81/81-C4P/CGHS(p) dated 14th Auf.,1995

have withdrawn these facilities on the freund that Govt, of

Dalhi have its own health service scheme and they should

provide these medical facilities to their employees. Para No.

2 of the letter says that this letter issues with the approval

ef Additional Sacrotary vide diary No, 1 346-AS(H)/95 dated 20,3,96

and copies have deen marked to all concerned.

I ..3p/-
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The learneri counsel for the applicant v/eheeently

grfued that a facility which had been continuin§ riaht

from the bate ,the apolicant joineb till the bate of his

retirement, cannot be unilaterely withdrawn* It is a uesteb

riiht accrued to the applicant at par with the similarly

placed employees in whose favour this facility las been

extended. He has made averments to the effect that eifht

ptrsbne who were similarly placed employees have been franted

these facilities and their names are (l) Shri L.N.Shukla,

Chief Prosecutor; (ii) Sh. K.B.Savena, Ciief Prosecutor;
(iii) Shri C.P.Nanda* Chief Prosecutor; (iv) Shri S.C*

Saxena, Chief Proeecutor; (v) Shri V.P.Sahni, Chief

Prosecutor; (vi) Shri A.N.Sehfal, Chief Prosecutor and

(vii) Shri S.N.Vinayak* C^iief Prosecutor, In addition to

this, it is furthor stated that the C.G.H.S, feciiities

were also extended to Shri R.K.Khanna whc also retired pf

Chief Prosecutor, The rebuttal in the counter reply is only

in case of Shri R.K.Khanna ifnorinq other seven persons whose

names have been indicated by the learned counsel for the

applicant. In the case of Shri R.K.Khanna, it has been s tated

that it was inadvertently extended to Shri Khanna. The

rebuttal in case of others is either not theie or is very
week. The position of law in such matters is very clear.

It is well settled that ̂ ule makinf autbority has the power
to amend a rule but it is equally well settled that if any
right is accrued it cannot be curtailed or abridi|ed without

,ivin, a show cause notice to the effected employees. In such

cases the rule always has a prospectiee effect. If robrospec-
tivlty is up.n -"""".I.
cannot be sustained in the eyes)- of/ /ft-—-i -i

■  framed under the provisions
of statute. In other words rules have statutory force but

before a rule could have the effect of the statutory provisii
the Hon'ble Supreme Court have held that two conditions must

ion
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be fulfilled na®ely(i) it must conform to theprov/isions

of the statute under which it is framed; and (ii) it

must also come within the scope and ourvieu of the rule

makin§ power of the authority framin? the rula« If either

of these conditions is not fulfilled, the rule so framed

would be void. This has been held in the case of ONGC and

Another V/s, Subhash Chancier Yadav reported in 1988(t)
A.I.e. P,296(SC), A policy decision also must stand the

test of bein§ in tune with the fundamental rifhts and if it

encroaches upon any of the fundamental rifhts, it is

void as ordiened by Article 13 of the Constitution. The

Hon'ile Supreme Court have further hifhlifhted that raviation
from the standard by which the respondents profess must be

coisistantly followed in case of the similarly placed employees.
This has been held in the case of Su hdheer Sin,h reported
in m 1975(SC) P.I 329 -The existence of rules and refulationa
under statute is to ensure refular conduct with a distinctive
attitude to that conduct as a standard,

has repeatedly observed that whenever a man's ri,ht is
•ffectad by decision -raker under statutory pewers, the court
could presume the existence of duty to observe the rules of
natural justice in compliance with rules and re,ulations
imposed by the statutd'. In such cases where the rule is
moiifiad and is likely to affect the vested ri^ht ef an
individual, its promulfation should be fiven effect in future
if retrospectivity is likely to curtail or abridfs , the
rifhts ehich have aleeady accrued. The rules cannot
operate to deprive any person of his vested ri ht and
particularly when other similarly situated people have been
extended those benefits accruein, from the prevelent rules.
Firstly this rule which is being described as a policy
decision is curtailing the right and ̂ econdly

• • • •»5p/-



- 5 -

the respondents have not consistently folloued these rules.

It is also not clear whether the Additional Secretary is the

competent authority to modify or amend the rules. The relevant

' amended rule states that this issues with the approval of

the Additional Secretary, It is not clear whether this

falls within the scope and purview of the Additional

Secretary to modify the rCiles or to amend the rules which

are in eidstence, and the facility which has been extended

to eight? other similarly situated people.

It was clearly conceded by the counsel for the

applicant that tha amendment in the said rule was issued in

August, 1995 and this O.A, was filed in April, 1995 and as

such the amended rules could not be assailed at that time

since it was not in existence. An interim order was issued

in this case on 19,4,1995 which has continued since then.

It is not denied that the relevant rules have been

issued during the pendency of this O.A. Promulgating this rule

with retrospective date is not fair and just, since it will

deprive only the applicant when all other similarly situated

persons have escaped from the operation of this rule apd

will continue to enjoy the facility. To that extent, there is

an element of discrimination under Article 14 & 16(l) of

the Constitution,

In the light of what has been stated above, the applicant
I

is directed to file a fresh representation to the respondents

^ consider his case at par with other similarly situated
persons highlighting all the facts and circumstances of this

case and hardship, if any, involved in the retrospective

application of this rule which has come into force in Aug.,1995
and the applicant retired on 31,1 .1995 and this was O.A. was

filed in April, 1995 for redressal of the grievance withT^a !
Aperiod of two weeks from the date of receipt of the co py of j

*•.•6p/-
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this order and the respondents are directed to dispose of the

representation to be filed by the applicant, within a period of

four weeks from the date of receipt of a copy of the representa

tion.

With these above observations, the O.A. is disposed of

but without any order as to c os^^

(Bl^^Jrngh)
nember (/Q

/nk^/


