CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

§ % ' 0.A.NO.90/1995
ﬂ New Delhi, this the 27th day of August, 1999

HON’BLE MR. JUSTICE R.G.VAIDYANATHA, VICE CHAIRMAN (J)
: HON’BLE MR. J.L.NEGI, MEMBER (A)

g Sh. Rajendra Kumar, 3/0 3h. Birkal
: Singh, Head Clerk, General Branch,
f Northern Railway, Baroda House, New Dalhi
/ - 1.

;

R/0  H.No.1367, Gali No. 2-B, Swatantra
1 Magar, Narela, Delhi - 110 Q40.

~-~fpplicant.
(Ry Advocate: Mr. P.M.ARlawat)

WERSUS
gg; 1. Union of India - Through: The
R _ Chairman, Raillway Board = &
Ex-0fficio, Principal Secretsary to
the Govt. of India, Ministry of
Railways, Rail Bhawan, New Delhi.
2. The General Manager, Mortheirn
Railway, Baroda House, Hew Delhi.-
K smt. Vimlesh Bhardwaj, Officiating
Head Clerk, Genearal Branch,
Northern Railway, Baroda House, New
Oelhi. '
~—-Respondents.
(Mone for respondents)
- 0O RDER (ORAL)
w By _Hon’ble tr. Justice Mr. R.G.Vaidvanatha, YC_(J1:
This is'an application filed by the - applicant
under Section 192 of the A&.T. act. Respondents have
#Filed their counter reply. We have heard learned
cogngel for the applicant, Mr. P.M.ahlawat. Mo &
appedred on behalf of the official regﬁondents as well
as on behalf of private respondent.
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2. The applicant joined the Railway service as a Clerk

&
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w.e. f. 3,419
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In 1987, the notification was issued

for holding the suitable trade test for promotion o)

f e




(2)
the post of Senior Clerk. The Notification is—dated
29.1.1987. The number of wvacancies were mentioned 15.
The eligibility list of Clerks wés prapared in  which
the applicant’s name was at Sr.No.l13. But in‘ March,
1987, the rules came to be amended by fixing minimum
service of two vears in the lower grade' for next
promotion. In wview of this amendad rule, the
applicant’s name éame to be deleted from the list of
elighility candidates since, he had not completed two
years service by 1987. The applicant went on making
representations. teccording  to the applicant, the
3ubsequent amendment of rule will not apply to

vacancies which had  occured earlier and for which

notification dated 29.1.87 have been  issued for
selection. The aphlicant belongs to Scheduled Caste.

He has also alleged that the selected candidates were
General_candidate& and, therefore, the selection is bad
since, the Genefal candidates could not have been
promoted  against reserved vacancy without getting
approval for de-reservation. In view of the number of
representations of the applicant and the matter being
taken by the Union, the Railways subsequently grantead
proforma promotion to the applicant w.e.f. 5.4.88

after he completed two yvears service in  the feader

cadrea. At this stage, he also painted out that the
next selection took place in.the vear 1991. 'The
applicgnt passaed in suitable trade test and He got
promotion Vin 1291. Later he was gilven profaorma

promotion as Sr. Clerk vide order dated 3.3.199%. It
appgars that subsequently there was an objection by the

feccounts  Department that the applicant’s retrospective
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promotion from &.4.88 was not correct. On that basis,
the administration passed the reversion order recalling
the wsarlier retrospective promotion of the applicant
and then issusd a fresh order dated 5.1.95 stating that
the applicant cannot get retrospective promotion from

5 4.88 and his promotion is only from 1991. Baing

0

aggrieved by this order, the applicant preferred this

& hiszs name was
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case 1

£

application. His
removed from the eligibility list in 1987 due To

administrative errors and when he has subsaquently

-passed the examination in 1991, the administration had

rightly given promotion to the applicant notionally

from 5.4.88, after the completion of two years service

It

eder cadre and now the administration  was

{

B

in the f
illegally withdrawn that order by issuing the inpugned
order dated 4.1.95. The applicant, theraefore, wants

that this impugned order dated 4.1.95 should be gquashed

and the order of reversion should also be quashed.

3. The official respondents, namely; respondent Mos.l
% 2 have filed their counter reply and the private
respondent  No.3, namely, Smt. wimlesh Bhardwalj has
filed a separate counter reply. The defence is almost
COMMOn . The defence is that the applicant was not
eligible for selection in 1987 since. he had not
Completéd two vears service in the feeder cadre in view
of ‘the amaended rule of 1987 and hence his namg was

rightly removed from the eligibility list.

g . The Third respondent, who is a direct recruitees as
a Senior Clerk w.e.T. 14.4.88, challenges e
applicants’® promotion w.e.f. 5.4.88 since 1t will




(4)
affect her seniority. In fact, she herself had filed
an QOriginal application in thig Tribunal challenging
the promotion of the applicant retrospectively w.e.f.
5.49.88. Curing . the pendency of the Oﬁ,_'the Railway
administration made a statement at the bar that ey
have éince withdrawn the order of promotion of Sh.
Rajinder Kumar by order issued by thaem which is now
impugned in the present 0A. The application filed by
respondent MNo.Z, Smt. Vimlesh Bhardwaj came to be

disposed of as having become Iinfructucus.

5. Therefore, both the official respondents and the
private respondent sa? that the applicant is not
entitled for promotion w.e.f. 5.4.88 and the order of
reversion is perfectly justified and the applicant is
not entitled to any of the reliefs.

6. After hearing learned counsel for the applicant and

perusing the material

0

on record, we Tind that the
reversion of the abplicant appears to bs unjustified

and not supported by any rule,

7. The records show that the applicant was promoted as

Sr.Clerk in 19%91.  Then, in 1993, the order was issued

]

giving notional promotion to the applicant w.e.f.

3

K
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5.4.88. The applicant got promotion as Head Cle
w.oe.f. 29.4.94. HNow, by virtue of impugned ordar, the

applicant has been reverted from Head Clerk to Sr.Clerk

dug to loss of seniority. QAV////
. t




(5)

a. It is cammon ground that the rules camd
amended in 1987. Both the parties ére relyving upon the
amended rules, a copy of which iz at page 15 of ﬁhe
paper book. - In fact, according to the appliéant, the
amended rules should not be applied since the amendment
came into force from 3.3.1987 but notification had been

issued In  January 1987. But now learned counsel ~for

it

applicant 1 satisfi

&

D

d if the applicant is given

{

promotion  evean according to the amended rules; though
the  amended rules provide that one should have

completed two years service in the lower grade for

3]

clause
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promotion to the next grade, there iz a :
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(iii) which is relevant for our present purpose, reads

as follows:

"(ii1i) The conhdition regarding minimum
service has to be fulfilled at the time
of actual promotion in the same manner
~a8s  in the case of "Safety Categories”
az  laid down in this Ministry®s letter
NOE(WG)I/75/PM1/44 dated 26.5.1984."

0o

From the above clause (iii), we find that the

inzisting of two vears rule is at the time of actiual
promotion.

In the present case, the applicant Was
appointed as a Clerk on 3.4.1986. It may be in

January, 1987 hg had not completed two yvears service

but the rule which we have cited above says that this

et

fulfillment of two vears service must be insisted of a
the time of actual promotion. . That is how some of the
officials were given promotion w.e.f. 5.4.88 and

accordingly the applicant was given proforma promotion
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; w.e. . 5.4.88, after completion of two vears

. If the administration had given promotion to the

applicant in 1987 itself, then the respondents’
contention that applicant cannot get promotion unless
he completes two years service, would be justified. In
the present case, the applicant was givén proforma
promotion  only 'after the completion of two years in
view of the specific clause (iii) which we have

extracted above.

%\ 9. admittedly and undisputedly, the applicant passed

the trade test in 1991 and he got his promotion as Sr.

f

"Clerk but hi

{

. nama had been wrongly ommitted in 1987
and he could have been given actual promaotion after\the
expiry of two years as provided in the amended rules.
Unfortunately, the administration did not fdllow that

procedure.

10. The. only question is whether the applicaﬂt is
%4 entitled to proforma promotion or not? Ld. counsel
for applicant invited our atteAtioin to Rule 228 of.
Indian Railway Establishment Manual, Vol.I 1989 which
speaks _about thé denial of promotions due to

administrative errors and how 1t should be corrscted.

The rule

e

5

ays that when an official has not besen given
pramotion due  to administrative srrors, 1t can be
corrected at a later stage by giving notional promotion
from retrospective vdate. In view of the statutory
provision, there is no difficulty for the applicant to

get notional promotion from 5.4.88 which was rightly

granted by  the administration but unfortunately
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(7)
withdrawn subsequently. After going . through the
relevant rules, we are sati%fied that the appiicant
should have been allowsd to participate in the
suitability trade test in 1987 and he %houid have been

given actual promotion after completing two vears of

service., Since, that Was not done due to
administrative error and since subsequently, the

applicant passed trade test in 1991 in the first
attempt, he should get the hotional = promotion from
5.4.88, after completing two vears of service as per
Rules 228 of I.R.E.R., 1989. The administration did
grant this relief but unfortunately withdrew it later
on  the objection from the Accounts Department- ‘In the
facts and circumstances of the present case, we hdld
that the action of the adminstration in reverting the
applicant as per order dated 4.1.95, is erronsous and

not sustainable in law which is liable to be qguashed.

The counsei for the applicant now -submits that
even though the applicant was reverted from‘Héad Clerk
to Sr.Clerk by the impugned order dated 4.1.95%, the
applicant has since been promoted as Head -Clerk in

1997.

11. There is some delay on the part of the applicant
in  approaching thié Tribunal. Therefore, in the facts
and the circumstarnces of the caée, we are not granting
any past monetory benefits to the applicant but he is

entitled to proforma promotion including the proper

seniority from the date of promotion. . 'Q”V///
‘ |
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12. In the result, this application is allowed. The

impugned order dated 4.1.95 is hereby quashed. The
applicant is deemed toe have continued as ‘Head Clerk
inspite of the order dated 4.1.95 and he should get the
seniority as Senior Clerk from 5.4.88 and seniority as
Head Clerk from 29.4.94. It is made clear that as a
result of this order, the applicant is not entitled to
any arrears of monetory benefits but entitled to get
notional promotion and notional fixatioh of pay on due
dates and propsective monaetary benaefits. The
respondents  are directed to comply with this . order
within three months from the daté_of receipt of a copy
of” this order. In the curcumstances, no order as to

cost

)
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(J.L.NEGI) (R.G.VAIDYANATHA)

MEMBER (A) VICE CHAIRMAN (J)
Jaunil/
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