Central Administrative Tribunal, Principal Bench

7 A. No. 876 of 1995

[

New Delhi this the &/hday of October, 1999

Hon'ble Shri S.R. Adige, Vice Chairman(A)
Hon’'ble Shri Kuldip Singh, Member (J)
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R/0 D-1/37 Del

By Advocate Mrs., Avnigh Ahlawat
Versus
1. Upion of India through
Lt. Governor, Government of National
Capital Territory of Dlehi,
laj Niwasz, Delhi '
5
3.
4, Dy. Commissioner of Police
(North District),
Dehi Polioe,
Civil Lines Police Station,
Delhi - Respondents

By Advocate Shri Arun Bhardwaj.

The applicant, Krishan Kumar Kaushik was

working’' as SHQ, Police Station, EKashmiri Gate in
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Gate Ann FIR wasz registered at the Police Station
on the basis of the rugga sent by the applicant
from the place of occurrence. FIR was written dand
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registered hy Head Constable/Duty Officer The
crime 18 alleged Yo have been committed ag there

of land worth lakhs of rug
between the twe groups, one perzon had been killed.

auestion However, after the passing of the said
order of meintaining of status auo, the DCP North

Districkt, 1.e. . regpondent No.4 passed an order
transferring the investigation to Inspectar
(Sperial  Staff), Norith District. Respondent Mo, 3,

Additional Commisgsioner of Police, Northern Range,

ordeared Y Departmental Enguiry against the
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case statements of witnesses including that of the
complainant  were recorded ufs 151 Cr. P.C by the

applicant and during the course of hearing of bail
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3. It is further alleged that the authorities
are biased against him wh;ch 1s quite evident from
the fact that the applicant had made a
repregsentation Lo the Commigginoner of Pnlice,
Delhi But Additional Commissioner of Police,
Northern Bange ordered that +the Departmental

representation made by the applicant +to the
Commissioner of Pglige, Delhi

A - i@ + - “ 2 = i ~
b, It is further pleaded that vide order

dated 18.5.94, the applicant waz communicated an

order of  the Additional Commissioner of Polioce
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wherein it was mentioned that the Commissioner of

had also made a re

5. 1t i=s fTurther pleaded that the new Police
Commissioner came and revived the enguiry wherein

he has no power to review it.

) It is further pleaded that the respondent

No.4 is a hiagsed officer in the matter az he is

acting - as a Judge in hig own cause He has

allegedly and on the bagis of the records after the
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ransfer of investigation of the nase fron

applicant to another Investigating Officer, got

of the complainant and now he has been appointed
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action of the respondents for starting enquiry

7. The aection of the respondent No.4 ig mala

fide as he want to help the accused in the criminal

case  and want to punish the applicant by hook or
crook. )
8 It is further stated that any

will be beneficial to the key persons in the
sriminal case

9 It iz further stated that the applicant
himgell is a witness in a case as an Investigating
Dfficer and has to support -the prosecution case in

the court and if in the Departmental Enguiry, the
applicant’s statement i3 rejescted, the same fate

will be in the vourt of law where the criminal case
13 pending,

!
10 It ig, therefore, prayved that  the
departmen;al proceedings against the apﬁlicant
should be atayed and respondents bhe directed tfo

Police or fCentral Vigilance Commission and set
(Ann AA)

aside the oarder dated 6.2 QSA pasged by the

Commissioneyr nf Polige o



ul perusal of rugqga revezls that

himself. Tt was also stated that the applicant had
been avoiding to join the departmental proceedingsg

8 A

allegations

12 It i g further pleadesd that there 18 no
-~ = i Wi il oo S AR - aald VB3 el § a A aait

13. It isg alsn pleaded that  if the

s
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tal enaniry igs allnowed to continue
AL SNguIry 8 2 L0 CONTInue

he criminal case at any stage and

1t was prayed that the proceedings should not be
stayed

14 We have heard the. learned ocounsel for the
parties and havs gone through the records,

15, Mrs Avnish  Ahlawatl, Counssl apnpearing
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for the applicant submitted that {7 Iir

the Departmental Enquiry is centinued, theres are
hound to he contradictions in the =statements
recorded  before the Enguiry Officer and in the
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would zo only to the accused and State would not be

Captain M Paul Anthony Vs, Bharat Gold Mines
Ltd and  Ancther which savs that if the

departmental proceedings and the criminal case are

i . -
proceedings

i The 1 - + s +
17 fhe third aspect of the arguments of the

learned coungel for the applicant is that the
Enguiry Officer, 1.e., respondent No.4 iz hilased

there ig no legal bar for both proceedings to go in

g2 no legal bar for bhoth proceedings to go in
gimultaneously. However, in certain situation it
mavy no b be desirable to proceed with the
Departmental Enguiry when a criminal oass i3
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roceedings but due re d has to be
iven Yo the fact that departmental
ings ¢ ( he d.

(v) If the oriminal case does
not proceed or its dispomal i= bheing
unduly delayved, the departmental
proceedings;, even if they were staved on
acceunt of the pendenocy of the oriminal
cases, can bhe resumed and procesded with
se as to conclude them at an early date,
sc  that if the employvee igs found not
guilty his honour may be vindicated and
in cage he is found guilty,
administration may get rid of him at the
earlisct’

20 Mow  we have to seewhether on the basis of

be stayved or not We are of the considered opinion
that the «circular as well as the judgment of the
Supreme Court on the basis of which this oircular

of the ocase though the learned oounsel had laid
heavy stress on the words "identical” and “gimilar
set of factis which are to be enguired inte in

case weould he able o take bhenefit of Lhe
. “ PR | ..
interpolation in their defence and they may be
p ~ ¥
pepefited 1f any adverse finding is given against
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altogether againgt different persons, iLe., the
acouzed named in the challan (which has not theen

22. We may further mention that the hasis of

ccriminal/trial court as he may not have to digclose

his defence bhefore hand before the departmental
proceedinzs But in this case there is no question
of disgclosing of defence by thé applinant in  the
departmental proceedings =since he iz merely a
witness in the oriminal case The circular ralied
upcen  hy  the applicant also postulates thoge
situaticns for staying the enguiry whether there
are similar set of facts and evidence in hoth .the
proceedings 18 common and the delinguent official
fg likely to =suffer prejudice if he iz called upon
to digelnge the defence before the deparimental

that 1z the basis for gtaving the departmental
anguircy But in thig caze gince there iz no remote
chance of Lthe. applicant being convicted for the
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oceurt in the trial of noase FIR 470 as the
delinguent officiazl iz merely a witnesz in that
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As regards the allegations of the

applicant that the dispute was over a plot of land

wherein both the rival groups were influential,

those allegations are not at all relevant as

|14

regardas the continuation of enquiry - is concerned.

that the rezpondent No.4 is biaged against him and

the =applicant has lodged his protest at the very
initial =atage, we may mention that first of all
that this ocase was filed in the rear 1995 and

regpondent  No.4, the Enquiry Officer is arrayed in

the array of parties by designation and not in
personal name.

25 By now the DCP North District, Delhi
Police must have bheen changed and the present
inoumbent has fc conduct the inguiry Since it 1s

fundamental principle of law that justice zhould
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done, <o we direct the respoendent No. 1 that

to change the Enquiry Qfficer within one month from

. . Y N D - ~
the date of receipt of a copy of this order.

26 The 0A is partly allowed to the extent
contained in para 25 above No order as to ocosts

%/,& .

(Kuldip Singh) (S.R. Adige
Member (J) Vice Chairman(A)

Rakesh




